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(1) Page 73, line 1, for of read or. 
(2) Page 111, The extract quoted (rom the jud 
ime of Mong Bot Lends, th Soe 8 ek AE 
sentence commencing with “Whether an val 
Chinese is a Budchist oF not, etc." 28 a continuation 

of the judgment of Page, C.J. 

(3) Page 227, line 22, for Yannadbamma read 
Vannadhamma. 

(4) Page 303, tine 12 from bottom, for the words 
et nos” read wos et” 

(5) Page 307, line 5, wjler the words “ present 
ease" addin which 

(6) Page 310, line 8, for mortgages read 
mortgages. 

(7) Page 312, headnote in the case of Kina: 
Euprnor y. U Sax Win: In the first sentence after 
the words "An appeal” add the words ‘on the facts” 
and delete the second sentence The High Court ought 
tot...» the appraisement of evidence”. 
tim’) PAF 396 eadnotes, tine 2, for limits read 

it 
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‘MeDornell for the appellants. ‘The Law of Accre- 
tion applies to all waters non-tidal, tidal, navigable 
‘or non-navigable and to the sea : Foster v. Wright (1) 5 
Hindson v. Askby (2); Sri Balusu Ramalakshmamma 
¥. Collector, Godavari District (3). “Accretion” is 
Imerely a particular example of the general civil law 
doctrine of “accession.” Hols case (4) has now 
authoritatively decided that the principle on which 
the doctrine rests is “security and general con- 
venience.” In Brigilon & Hove Gas Co. Ltd, v. 


WIA PO Aap Oe, MO) LL TE a 
1296) 2.69.1. W sig ACalp 68, 
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Jove Bungalow, Lid. (1), it was held, following the 
tajah of Vizianagram’s casc (2), that the rule applies 
‘even. when the former land boundary is 1 
‘ascertainable. In the Rajah of Visianagram’s case 
relating to a lanka in the tidal portion of the river 
the Privy Council treated the description of the 
‘non-tidal portion which was in question in Sri 
Balusu Ramalaksimamma’s case as equally true of 
the tidal portion. The description in Sri Balusu's 
case shows that during the flood seasohthe’ Iankas 
are tolally submerged. The only distinction between 
the lankas in the tidal portion and the island here 
is that in the case of the lankas the submersion is 
by fluvial flood and continuous for a. certain length 
‘of ‘time, whereas here the submersion is by tidal 
action and periodic. This seems to be a distinction 
without a difference, Island and lanka are both 
land, permanently appropriated and used and paying 
revenue as such. Both seceive an increment by the 
natural operation of flowing water. Every considera- 
tion of “security and general convenience” is a8 
applicable to the one as to the other. ‘The English 
law of allovion applies in Madras. It would be 
applied in Bengal but for the Bengal Regulation XI 
of 1828. The fact that there are zemindari tenures 
(as well as ryotwari tenures) in Madras and Bengal 
‘ean in no way affect the application of the English 
roles which are part of the English Common Law. 
‘The Lower Burma Land and Revenue Act of 1876 
is entirely silent on alluvion, and its provisions 
cannot be held to prevent the application of the 
English rules. Although in a scientific sense an 
island may be said to be an accretion to the sub- 
being frequently caused by volcanic action, the 
English law of alluvion does not recognise tha'tthere 
cc a od 
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rule of regarding alluvion as a lateral incre- 
‘an accession to the bank to which it adheres, 
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dram Chandra Singh v, Kemind Kamer (3); Menber 


Ananda Hari Barak . 


Ramyat Singh (2) ; 
Secretary of Slate (3); Rempel Chatierjee v. Ramani 
‘Sen (4); Dasanta Kumar Roy v. Secretary 
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19% declarations of right with regard to these lands and 
reas sow for “possession and damages. The suit was contested. 
‘iro by the first defendant, the other defendants having 
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sno decided case in Burma has been brought 
notice, and s0 far as we know the applicability 
law of accretion to Burma has never previously 
the subject matter of judicial decision. 
fore discussing the various authorities which 
‘been cited 10 us, it will be convenient to set 
briefly the circumstances connected with the 
ls concerned in this exe. It would appear that 
present island began to appear out of the bed of 
regu River some forty years ago. The river is 
dal and a navigable onc, aod admittedly fitle to 
bed of the river vests ia Government. There is 
oral evidence on record on the subject, but 
ittedly the history of the land is given in the 
nes of maps—Exhibits 1 to 22, The preseot island 
situated in two kwins. The western portion is in 
Kyagan kwin, and the eastern portion in the 


ranted out to Maung Avag Myat aod Maung Po 

Kyagan kwia whilst a feng strip of land was 
wing to the ent of these holdings. The next 
joi’ map shews that this strip had been granted 
to one Po Thet, and another strip of and in. the 
juljoining Tapathun kwin had been granted to Maung 
(On Gaing. Farther extensions are shewn in the year 
1WM-95. In the year 1896-97 a further portion was 
ckied to the south-west of Kyagan kwin, After this 
the land remained more or less stationary until 
1900-01 when the portion added in 1896.97 was 
jsucendered to Government. After this the changes 
are slight until the year 1914-15 by which time the 
Portion granted in the two kwins had joined wp. 
From 191415 the position renained stationary until 
1923.24 when fresh picces of land are shewn to the 
South-east of the area, and an extension is shewn 
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the accretions now 


chimed 
are frst shewn io the map of the following year. 
have already indicated that in my opinion the ape 
ants hold the status of landholders as to the original 
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ss never occurred to either the original grantees 8 

‘one side of the officers of Government on the Favs sxe 
If the law of accretions 2s now contended for 
appellants had been rigorously applied from 
st, then the first grantee of a small rectangular 
must ia process of time have become the owner 
whole island. Authorities have been cited in 
we law of accretions has been held applicable 
orcshiore. Foreshore as been defined as land 
en high and low water-mark. I this is the 
ct definition then it appears that the whole of 
land owned by the appellants in this case is 
shore, and that they own 0 solid land behind it. 
all the cases cited foreshore has been attached to 

il land. 

‘There can be no doubt that the law of accretion 
been held applicable in other parts ef India. By 
tion 4 of the Bomtay Land Revenuc Code, 1879, 
1 accretions where exceeding one acre in extent 
the disposal of Government, and no Bombay 
has been cited before ws. In Bengal, however, 
position under the statutory taw is different. By 
Bengal Regulation 11 of 1825 it was enacted that 
re there was no local usage to the contrary, land 
ined by gradual accession whether from the recess 
a river oF of the sea, shall be considered an incre- 
rat to the fenure of the person to whose land oF 
le it is thus annexed. No other statutory enact- 
nls on the law of accretion have been cited to us, 
4 admittedly the Bengal Regulation is not in force 
Madras. The right of adjacent owners to gradual 
retion bas, however, been recognised in several 
in Madras, as in the case of The Secretary of 
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general principles on which the rights to soil gained 
from a river arise were first enunciated in that case, 
and the jodgment then goes on to say: 

‘There seme na reson fo dnt hat he paige store 
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expressed no opinion as to the general extent 
hich the law'of accretion -~was applicable in 


In all these reported cases it seems to have been 
med that the general Iaw of accretion was appli 
le to the circumstances of the cases reported, but 
‘grounds for that assumption were never argued 
slated, And ther Lordships of the Privy Council 
pron cr  R agt nos Meters aN 
wholesale application of the English law on the 
ject. In each of the cases cited the lands were 
jimed_as accretions to solid land to full title to 
ich there was no serious dispute. In none of the 
ses is there any real analogy with the circumstances 
the present case, where it is in effect claimed that 
e grant by Govemment of a small defined area 
sing above low water-mark for the purpose of dhani 
tivation gives the grantee the right to claim 
smplete title to any further land which may rise 
ibove low water-mark and be adjacent to the land 
iginally granted. And as late at any rate as 1870 
he Privy Council indicated doubts as to the extent to 
hich the law of accretions applied even in Bengal 
‘whore Regulation No. XI of 1925 was it force. In the 
judgment of their Lordships in the case of Felix Lopee 
7. Muddun Mokun Thakoor (1) at pages 473 and 474 
‘occurs the following passage 
“There is, however, another pracinle recognised in the 
nals lw, dexved fromthe Ciil Law, which i thiy—that where 
ref a acqsiton of fad. from the sea ora river by radu 
aed inpereptble ean, there frm the supposed. uecety 
‘he cate, ad the difcty of havog to determine year by Year 
‘whom an inch, oa fot ora yard. belongs the accretion by 
luvin fs eld to belooato the owner of the adicining land (Rex 
Tord Yarborough, 2 Bligh N.R. 147). od the converse of 
at le was inthe sex 1859, held by the English Courts 10 
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aw J 





INDIAN LAW REPORTS. [Vou. X 





dex 1 and besides, these owners ea often toner bythe break 
in note weno a chores to keep tot thie posers 
therefore recipocal consideration, for ch posible change or 
ome ut the. ltavion o dereicion be when nd consider 
atl nts cave i belongs othe Kg" 
‘The learned Judge goes on to remark : 
"The remon piven by Blackstone for thi rule of law ib ct 
sow seeped ing the te one” 
‘And at poge 386 the same leamed Judge remarks : 
“1am sather diapoved te adopt the reason suena forthe 
re by Baton Alderice in the case of the Mall an Shy. Ratio 
Comin samely, That which cnmot be perceived be a peoere: 
‘etikeetobeasifithind sever exited stall” And as Lend Abiass 
{iin te me case: “Te pila to geal cretion" 
‘sade Bement cine 2 Tas pepe’ os ate eenetee 
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oi to an java; and the water gradually recedes 





To mappone that lands which, although of specie meseure- 
‘ment inthe tite eed, were de foc fronted and bounded by the 
sca were to be i the sination that their frontage 'o the sen was 
{a dapper by the scion of mature tothe efiet of setting up a 
strip of ined Gt might be yards, feet or inches) between the 
receded formthere anf the sctul mesmared toundary of the 
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But that was a case where the original grant of 
the land had been apparently for commercial or “ge 


industrial purposes,and the principle of justice, equity 
and good conscience clearly justified the application of 
the rule. The conditions of the present case are entirely 
different Burma is still mainly an agricultural country 
and the Burma Land and Revenue Act is framed 
Principally for the purpose of dealing with agricultural 
land. The original grants in the present case were 
quite clearly. made for the purposes of cultivation, and 
the land was not and never has been suitable for the 
ordinary purposes of commerce or industry. A river 
frontage was clearly unnecessary for the purposes of 
dhani cultivation. All that would be required for 





this purpose would be free access to and egress from * 





the particular holding concemed.. In my view of the 
case the original grantees obtained a permanent beri- 
table and transferable right of use and occupancy of 
the land originally granted. But there is nothing in 
the original grants to indicate that the grants were 
fever inlended to cover more than the land then 
actually granted. Section 22 of the Act lays down that 
no person shall acquire, by length of possession or 
otherwise, any right over lands disposed of or allotted 
under section 18, section 20 or section 21 beyond 
that which is given by the rules made under the said 
section respectively. Tam not prepared to say that 
this section operates to exclude the applicability of 
the law of accretion to all lands which are subject to 
the Act, but it does indicate that in deciding what 
ace the rights of any particular person to land the 
provisions of the Act and the rules thereunder must 
‘ordinarily be the sole or at least the chief considera- 
tion, The Indian cases cited are all eases in which 
there was no dispute as to the nature of the tenure 
‘of the lands to which the principle of accretion was 
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somewhere about the year 1914-15, Since then no 
revenue appears tohave been paid to Government by 
the appellants or their predecessors in title for this 
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“This principle sone not merely of Raglsh a, not a principle 
to aay system of Manica law. but tis’ peice 
in universal lw and justice; hat is tos, that whoever 
Tand wherever it whatever may be the accident wich 
teen exposed whether it bea Vineyard wich is covered by 
ao aes from » olan, ora Geld covered by the Sex or y 
Rive, the round the wit the property remain in the oil 
It is not, however, suggested that this rue isa rigid 
rule to be enforced in all circumstances, and. at 
page 478 of their judgment their Lordships remark 
"‘Theie Locdbips, However, dese i tbe understood that 
‘hey donot hed that popety abwrbed by the Sea’ or a ve 
tinder al etcumstances, and after any la f tne tobe recor 
‘red by the od Owner. Te may well be that & may have Been vo 
completely abandoned a+ to merge agai, like any other det 
tend nto the pubic domain, as part ofthe Sen or River of he 
State. and 0 lable 10 the writin fav an to. acercton avd 
‘A number of later cases on the subject of reforma. 
tions of land have been cited to us, where the main 
question has been what is sufficient to constitute 
such abandonment of land as to merge the land 
again into the public domain. In the case of 
Hamnath Dutt and another v.-Askgue .Sindar.and 
others (1), it was eld that tenants holding under 
ryotwari tenure who had ceased to pay revenue on 
their submerged holdings must be deemed to have 
abandoned their holdings, Ryotwari tenure does not 
appear to be very different from the tenure of a 
landholder as defined in section 8 of ‘the Lower 
Burma Land and Revenue Act. In the caso of 
Maharaja of Visianagram v. The Secretary of 
Slate for India in Councit (2), their Lordships of 
the Privy Council held that ryotwari tenants) who 
had ceased to pay revenue on submerged lands had 


aypemice cake, Soerer res 
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forfeited their tenure of rights, There were in that 
‘case other indications of abaidonment besides a 
mere failure to pay revenve. 

Tt was however held by the High Court of 
Allahatad ia the case of Masher Rai and others v, 
Ramgat Singh and another (1), that mere failure to 
pay rent was not a sufficient indication on the part 


to be in conilict with this decision, bat 
non-payment of revenue was not the 
factor taken into consideration. The High Court 


held that for numerous reasons it must be 
hheld as aMfact that the ryots had relinquished their 
hholdings and their Lordships of the Privy Council 
merely upheld this decision. Onjthe other band, in 
‘Arun Chandra Singh's case their Lordships definitely 
‘approved the principle laid down in Masha Ray's case. 

‘As a result of these authorities the general rule 
would appear to be that, although non-payment of 
revenue is a very important factor for consideration 
in such cases, it is not necessarily by itself sufficient 
proof of the intention to abandon land. Now in this 
‘ase it would appear that the land concerned 
submerged in about the year 1914 and was 
that for several years unfit for dhani 
Revenue was not paid during those years, but 
is no evidence of any kind of any action on 


eee 





a 


uifeatll Hj 





nye jit 
Hl F a th 
byl 
fiullney 
Hat 


UES 


36 


1930 
Poseurs 
sectate 
Gye 


INDIAN LAW REPORTS. — [Vou X 


As I am holding on many of the points raised 
in this case in favour of the appellants 1 would 
direct that the parties should bear their own costs 
in both Courts, 





Orven, J—I have had the advantage of reading 
the judgment of my learned brother and, upon the 
first two grounds of defence reviewed by him, I need 
only say that T agree with his reasoning and conclu- 
sions. In my view both defences fail 

The last remaining ground raises points of pecu- 
liar difficulty, more especially as, so far as 1 know, 
this is the first case ofits kind in Burma, Moreover, 
the land legislation of this Province is silent upon 
the matter, and the inherent features of the case 
differ in ' some respects from previously decided 
cases in other Indian High Courts and in 
England. 

‘As my learned brother states, the last of the three 
main grounds of defence was, that the English law 
of accretion is not applicable in the circumstances 
of the case. Both in Bengal and Bombay, ordinances 
have been passed dealing with accretion, and it is 
wunnecessary to consider in any detail the law in 
force in these Provinces, although it will be meces- 
sary to refer to certain cases decided in the Calcutta 
High Court at a later stage. 

tis perhaps sufficient to state that so long ago 
as 1825, Bengal Regulation No. 11 of that Province 
‘was passed, declaring the rules to be observed in 
determining claims to lands gained by “ alluvion or 
by dereliction " of a river or the sea. Later leyisla- 
tion also dealt with the matter, and there can be no 
doubt that, speaking generally, the English law of 
fection tas been made to apply to various forms 
‘of land temire in Bengsh ri 
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In Bombay, the position is different, for the law 
‘there is that all alluvial lands and newly formed 
islands vesting in holders of alienated land are liable 
to revenue, when the area exceeds acertain acreage 
and the occupant of a bank or shore upon which 
alluvial land forms is entitled to the temporary use 
hereof “unless or until the area of the same exceeds 
aan acre"; when such area is exceeded such land is 
“at the disposal of the Government”; see Bombay 
Act V of 1879, sections 46 and 64, and see also 
‘section 63 (substituted by Bombay Act V of 1913), 

A gale peel edit bee loste 

it would seem that the general Iaw of accre- 

tion does not apply in the Province of Bombay, and, 

moreover, it seems to have been necessary to pass 
special legislation to exclude it. 

Tn Madras. however, so far’ as T know, there has 
been no legislation of & general character upon the 
matter, but there are a number of: important decided 
cases high have arisen in that Province where the 
principles of English law of accretion (with certain 
modifications), have been held to apply. 

Tt may be.we first of all to endeavour to ascer- 
tain what the original grantees of the plots now 
forming the island obtained. In my view, they 
‘obtained landholders’ rights within the meaning of 
section 8 of the Burma Land and Revenue Act, 
1876. 1am not sure that Mr, McDonnell, who 
appeared for the appellant Company, put his case 
‘quite in this way. He said, as I understood him, 
‘that the grants were made by virtue of section 6 
(of the Act, and were. “out-and-out grants.” For my 
part, I doubt whether section 6 of the Act provides for 
‘the making of grants at all. Grants of land over 
‘which no person had_ existing rights were made, 1 
‘think, by virtue of section 18 of the Act and Ruje 2 
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purpose 
for diant cultivation, and, in order that certain 


‘exemptions for revenue might be obtained, a certain 


apple 


aia 


proportion of the land granted had to be brought 
under cultivation within a certain time. 


is 


i 


unnecessary to set out these last mentioned matters 


in detail, for it was admitted before us that the 
purpose for which the land was granted has been at 


all material times carried out, and that there has 


been no breach of the conditions as to cultivation 
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‘of justice, equity and good conscience, in. the absence 





is found to be applicable to the particular 
‘circumstances of the case. 
Lam fortified in this conclusion by a reference 


specific rule of law applicable in this Prov- Fw 








that thre fe nt in Taam earl which ives a” guadan 
and manger aceater power to bind the infant ward by 
fers covenant than exists ia Egish I. In point offal 
The matter mnt be decidat by ety aod 

severally ioterpected to eoean the rues of Bagh 
Appicable to Tian wociety and circumstances” 

‘Moreover, when I find, as I shall proceed to 
show, that in Madras (where no appropriate legis 
tion is in force) the English law has been apy 
and such application has not been animadverted 
upon by their Lordships of the Privy Council. 
Thave no doubt that, provided it is not excluded 
‘by local or other conditions applicable to the partic- 
iular case, the Courts of this Province would be right 
in applying the English law upon matters of the 
nature now under review. 

1 will now turn to certain authorities of the High 
Court of Madras, which seem to me to be of the 
‘highest inportance upon the matter. 

‘The first case is Secretary of State for India v. 
Kadirikutti and others (2), It will be seen that this 
twas the first case of its kind in the Madras Presi- 
dency. Part of the head-note runs as follows : 




















‘the Crom or of riparian owners to accretions eaused by alluvion 


‘The rules of English lw, according to which the rights of = 
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18% the manner in which the accretion is ecsaioned, are applicable 
ara Bris Indi ules extoded by emaciment or focal wage” 
"The facts and issues differ from those in the 
present case, but in the judgment, at pages 373 and 
374 of the report, the Court bas referred brielly to 
enim the Institutes of Justinian and to certain extracts 
secrete from ‘the classic English Commentaries, infer alla, 
OFS the well-known passage {rom Stephen's Commen- 
taries, which may be found mentioned in the 
modern text-books dealing with this question. 

It is also pointed out (and this is of some 
importance in the present case) that the ownership in 
the land between the ordinary high and low water 
marks is vested in the Crown and subject to the 

for the purposes of navigation and 











‘This principle was laid down in Gann v. Free 
Fishers of Whitstable (1). 

AL page 375 of the report in the Madras case 
appears this passage : 

"There remano reaton to doobt tht the principles above 
Indicated are the pinciptes according to which the law mest be 
aiinistered in Bein fds im the abence of local wg of 
Statutory enactient tothe contrary.” 

It was then pointed out that the rule that the 
Government is the owner of the soil in the bed of 
a navigable river up to high water-mark is recognized 
in the Regulation XI of 1825 (Bengal), and the 
‘ase of Felix Lopes v. Muddun Mokun Thakoor (2) 
was referred to. It will be necessary to reler to 
‘this last case at a later stage, but it may be men- 
tioned here that it was a case of a navigable river, 
In the Madras case under review it bad been argued 
Yhat.the English rule was inconsistent with the law 
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prevailing in Makar with regard to ownership. in 
land, but it was found, as a fact, that this was not s0. ry 

Later in the judgment, at page 376, it was 
observed that the character of the river must be con- 
sidered, and the manner in which the accretion is 
cccasioned, and it became necessary, inter alia, to 
refer back certain questions to the District Judge, 
‘One of these was whether the variation to the river 
bank was caused by the acts wolawfully done by 
the plaintiffs and persons claiming under them, and, 
as the answer to this question wasin the afirmative, 
the claim of the riparian owner was dismissed. 

I would observe that there is no suggestion that, 
in the present case, the variations were caused by 
the acts of the appellants. It may be mentioned 
that one of the passages at page 374 of the judg- 
‘ment (viz. a quotation from Stephen's Commen- 
taries) is relied upon by the learned Government 
Advocate. It is as follows — 

“The eicple oa which thie rule as to gradual accretion 
rests i founded aswell on the necessiy which exits for some 
sch roe of aw forthe permanent protection and. adjstnet of 
propery at "on the iaponublty of Kentying fom time 
{o tne small addition toot sebraction from land cased hy the 
constant actin of runing water?” 

Tt was said, of course, that in the present case 
the accretion was rapid, and that it was possible to 
ideality addons to, Whe land in question from 
time to time. It will be necessary to refer 
Tater stage tothe fst of these assertions; but, Bearing 
jn mind that we know that the accretions have been 
going on since the year 1892, at any rate, it would 
appear doubtful whether the second of the contentions 
‘of the learned Government Advocate is justified. 
No doubt after each rainy season such identifica. 
tion may be possible, but it would be at least. 
ficult to identity the accretions from day to di 
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‘where the lis only one fot per mile, the corventslachans and the 
{tf deposited in lange tbands or accretions i the riverbed, 
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‘brother, viz., that, ifthe contention of the appellant is 





correct, the’ owner of a first small plot forming an mcr 0 


istand woold be entitled to every subsequent accre- 
tion to it. was there present. 

T would point out, however, that it was found, 
as a fact, that the river was not tidal or navigable, 
‘and I am aot sure that the conditions in the 
dry weather are similar The question in both 
Courts was whether the existing lanka belonged to 
the plainti or the defendant. This point having 
been decided against her, the appellant in the 
Privy Council endeavoured to. base her chim to 
the lanks upon grounds other than those put 
forward in the Courts below. It was held that 
she was not allowed to do 30, and it followed, 
therefore, that at the accretions’ were to a. lanka 
belonging to the defendant, the latter was entiled 
to them, 

“Two passages at page 469 of the judgment are 
of importance, The fst 

“There doe ot nea o be in Maan, 28 in Bens, an 
xo nw emp the inci eral acerction enue 
{Sie land whch trace Hy bet the rae, thoh tne, 
‘eget welextabihed. It bard to ve why Wt shoud ot 
tely 10 land which thrive wakes on tlh wl 
Td which shed nly om ome e* 








1 would point out here that it never seems to 
hhave been suggested that, if the accretions were 
gradual and imperceptible, they did not enure to 
the benefit of the owner of the land to which they 
adbered. 

The second passage is 

"he cet is that their Lordship, having grave doubts 
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ite rebuttal, ‘The pst met abide in this mt by the case she 
ana has presecied* 

‘This passage was much relied upon by the learned. 
Government Advocate as showing that the principle 
that the English tnw of accretion would be applied in, 
India is not crystallized. I would point out, however, 
that their Lordships of the Privy Council did apply 
the principle to the Godavari River, and, moreover, it 
seems to me that in the passage quoted they are 
referring only to be the contention on behalf of the 
appellant sought to be raised before them for the 
first time, which was based upon ownership of both 
banks of the river, It is perfectly true that in 
England in a non-tidal river the riparian owner owns. 
the soil ad medium flume, and, in my view, it was 
to the presumption that this was so, and to this alone, 
their Lordships relerred in the passage relied on 
the learned Government Advocate. 

One other Madras case remains to be mentioned, 
The Secretary of State for India in Council v. 
‘The Rajah of Visianagram and another (1). Yo that 
case the material portion of the head-note runs as 
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‘that the accretion was slow or imperceptible ; but, 
nevertheless, the decision in that case applying the 
law of accretion was upheld by their Lordships of 
‘the Privy Council. 

Belore referring to the judgment of the Committee, 
however, I would point out that the addition amounted 
to no less than six hundred acres in the course of a 
single flood season, and it was pointed out that in 
Lope’s case, and another case, the accretions were 
2,500 and 5,000 acres respectively. There can be no 
doubt, of course, that in England accretion must be 
formed by gradual, slow and imperceptible degrees ; 
indeed, it was at one time said that it was because 
‘of the principle de mininnis non curat lex that 
accretion was recognized in law. In this connection 
Srinivasa Ayyangir, J. (who delivered the principal 
judgment of the Court), referred (at page 1099) to 
‘the two English cases of Ree v. Yarborough (1) and 
Addvocate-General ¥. M'Carthy (2). 

One other case referred to by the learned Judge 
‘wasilAttorney-General of Southern Nigeria v. John 
Holt & Co. (Liverpool); Limited (3). 1 rvwst teler 
to this case also at a later stage, but T would point 
‘out here that the Court distinguished these decisions 
upon the question whether the accretion must be 
gradual, slow and imperceptible. That they must 
now be so regarded is, I think (at least so far as 
Madras is concerned), settled, for, in the head-note of 
the report ofthe appeal in the Rajah of Visianagram's 
-case (4) appears this passage : 

“The actual rate ofpromres necesary tosis the ule when 
wed in connection with Enis rivers is wot neceserily the se 
‘when applied to the rivers of India” 
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It was admitted, as 1 have already pointed out, 
“ by the learned Advocate for the appellants in that 
‘ease that the English law of accretion was applicable 
in Madras, but it was said, of course, that the accre- 
tion must be gradual, sow and imperceptible. Lord 
Carson, however, who delivered the judgment of the 
Committee, said that he did not propose to discuss 
exact ‘meaning of the word " imperceptible” ia 


pamage in the judgment of Me. Jastice Ayling (as be 
We awems to mathe recognitica of ttle by alleval acretion s 
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little force, for such a state of things day well be 


a 


described as one of the abnormal conditions referred Fait 90 


to in the judgment of the Judicial Committee. It is 
well known, of course, that such condi 
common in the rivers of this: Province. 

T have now referred to all the cases decided in 
the High Court of Madras material to the issues 
under review, Certain cases decided in the High of 
Calcutta were cited to us, but 1 do not propose to 
deal with them upon the question of accretion pure 
‘and simple, for the lw in that Province is laid down 
by the ordinance to which I havealready referred. It 
will be necessary, however, to deal with certain of these 
cases when I come to the question of reformation. 

Tt will be convenient now to turn to certain 
English authorities which are of importance upon the 
articular features of the present case. 

‘The English law of accretion upon most points 
is so well seitled that no useful purpose would be 
served by stating it at any length ; moreover, after 
examination of a number of authorities upon the 
‘subject and a perusal of such text-books as Coulson 
and Forbes’ Law of Waters, it seems clear that the 
same principles must rind facie be applied in the 
case of islands in rivers as have becn applied in the 
case of the banks of rivers or sea foreshore. In the 
nature of things, there is no English case which 
approximatesto the present case, but certain authorities 
are useful upon such matters as the alteration of the 
thigh and low water-marks. 

‘The case of Hull and Selby Railway Company (1) 
may be very briefly referred to as throwing light 














‘upon the reasoning which underlies the principle of 


the law of accretion, . 
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‘the principles of conveyancing. In the present case we 
have a form devised to comply with a Revenue Act 
passed in the earlier days of the occupation, But 
‘may it not be argued (from this case) that, if what 
was granted was what was bounded by the river on 
two sides at least that, the facts that 800 acres (in 
‘one grant) only are mentioned, and that certain posts 
marked out the comers only, the boundaries. of 
what was granted should remain the Pegu River 
where the cultivable land abutied upon it ? 

Tt may be said, of ‘course, that in the present 
cease there is no well-defined line (as high water- 
mark) which moves {rom time to time, But that the 
limit of cultivable Iand moved and was defined and 
‘granted from time to time is also plain, It will be 
seen, I think, that until Seratton v. Brown (1) 
(1826) (when Rex v. Yarborough was considered), it 
‘was not clear whether the law of accretion would 
apply to land, the boundaries of which were clearly 
defined. The position was most carefully reviewed in 
the important fishery case of Hindson v. Ashby (2). 
‘There the main question was whether a strip along 
fa river bank left dry by the water level sinking 
hhad ceased to be part of the river bank. Romer, Ju 
said this was a question to be determined regarding 
all the circumstances of the ewe... , nature of 
dhe land and its growth and uses, and found that it had 
‘ceased to be part of the bed and belonged to the 
plaintiff by accretion, 

‘These principles were approved by a strong Court 
‘of Appeal, but that Court fornd that as a fact the 
fand in dispute had not ceased to form part of ‘the 
iver -bed. In distinguishing Fésler ¥. Wright (3) 

fishery right -case, where it was held that the 
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fishery right owner by virtue of his rights of the 
of the river could follow the river whem it changed 
ie come), Licey, 1), polated out (at 


"the old sx feet task as been ever standing where it 
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affirmed by the House of Lords ia Gifted ¥. Lard Yarborough 
{In re Hall and Selby Raibeay Compony. seem opposed 10 these 
amthoctes if applied to Bactating water boundaries. The 
jdzments ia Seaton v. Brown poit ia the same direction. On 
the other hand, Allrma-Goneret . Chambers seems the other 
way.” But is uonecemary to dweilmoce on this question, and 
Tea it for reconsideration and cis when i hall rise 

I regard this passage as significant. Tt is plain 
that Lindley, L. J. was of opinion that to exclude the 
doctrine it must be easy to see whether the accre- 
tions, as they became perceptible, are on one side of 
the boundary or the other, Now, in any view of 
the case, the existence of the posts would scarcely 
‘make the ascertainment of the exact limits of the 
accretions an easy matter. 

Surely, from the nature of the grants, the boun- 
aries on the water fronts must be held to have been 
the line between the cultivable land and the water. 

That being so, there can be little doubt as to the 
application of the doctrine in England. 1 would 
pot the matter io this way: if the boundaries of the 
grants can be described as well defined at any time, 
they were not so welll defined as to exclude the 
doctrine, If, on the other hand, they were not 
defined at all (and there is no real evidence as to 
the construction or maintenance of the posts), and 
the boundary on the water fronts was the river, then 
‘the doctrine would apply. 

Upon this T would refer “to what was said in 
Lopes's case (1). ‘There doubt was expressed 
whether the rule would be applied if there were 
existing certain means of identifying the original 
bounds by “landmarks, by maps, etc, ete." There 
do not appear to be landmarks today, and, to my mind, 
the maps only afford indication sufficient to show quite 4 
roughly what it was possible to grant qut for cultivation. 

“io MA 
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Before leaving this aspect of the case, I would 19% 
reler tos case relied upon by Mr. McDonnell, viz. Fran soo 
Lyon v. Fishmonger’s Co. (1) Part of the head- “te"™ 
note is: 

“The right of mavigning tidal iver in common tothe sebject Seaton 
‘of the realm, but it may be connected with a right tothe exclusive yon mun 
accom fo paticolr land onthe bank of the tiver, ad the Inte i CoUNG. 
| private right to the eajoymest of the land, the invasion of which orrax J, 
{5 form te own er an ncn er daar oor 2 ann 
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‘established that the English law may apply, the case 
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the natural features of the present case may well not 
‘OFT prevent the application of the doctrine of accretion 
Co, (Liverpool), Limited (1), throws further light 
in 
ebtain 
apply 
‘permiit.” 
tenure, 
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case, 
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(Crown grants the respondents tnd cared out orks on the fore- 
shove to prevent iacarsion by the sexani erosion Ovingf9 these 
(works a tig of Land ba boom reclabaed below that which ia 186 


of Allorney-General of Southern Nigeria V. John Holt & 
Ceatesentie, lems: At ween ue corp to 


‘The Madras cases strongly support this view. in my 





judgment 
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‘On the other hand it may be argued that land: 
hiolders’ status is highly important ; it is the highest 
form of private land tenure known in Burma; and 
if cannot be ssid that s0 long fat any rate) as the 
proper quantity of dhant ix (or has been) grown, the 
hokler is restricted to that form of user of the island, 
Surely, he could (as Mr. McDonnell suggested) put 
up a tice mill on it, if the soil is or becomes sut 
ciently secure, ‘The only covenants or conditions 
imposing liability to forefeiture relate to revenue (and 
ethaps to minerals) ; and, lastly, may it not be 
argued that the ancient proprietary rights in land 
which have been recognized from earliest’ times in 
Burma (see Baden Powell, Vol. Il, Part VI, 
Chapter II) are embodied in the status of landholder 
‘ereated by’ the Act of 1876? 

‘The matter is one of difficulty, and there ate no 
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‘except those in the definition section “and the rules 
as to revenue. 

May it not be said, then, that so long as no 
forfeiture is incurred, a landholder may use his land 
in any way he pleases so long as be docs not break 
the law? In other words,.may he not enjoy a user 
which in this Province is highly important and 
extremely common, viz., that of mooring timber? 

But my learned brother goes further. He lays 
stress on section 22 of the Act. That section says: 

“No person stall rcquire, by length of possesion or other: 








Rules under sections 20 and 21 do not aflect 
this case, and Role 2 (passed under section 18) 
rust be again referred to. 

Tt provides for the grant of the status of tand- 
holler on the conditions hereinafter specified. These 
are contained in Chapter II ; Rule 3. requires appli- 
cants (o have “sufficient means to fulfil the purposes 
for which and the conditions on which the land is 
to be granted or leased.” 

The only application of this rule would seem to 
be that it lays stress on the fulfilment of the condi- 
tions, and it might possibly be used in support of 
the argument that the grant was for dhani cullvation 
alone. 

But cannot  landholder, who has a permanent, 
heritable and transferable right, gain rights, by accre- 
tion, even it be only more land for dhani cultivation ? 
Moreover, is it not said by Government that he lost 
such rights by erosion or flooding ? 

Rule 4 states the conditions applicable to grants 
for cultivation where a period of exemption ffm 
evenuie has or has not been given. This rule, and 
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Upon the whole, therefore (and int the absence of 


1990 


direct authority), I'am of opinion that the particular poor ay 
tenure which passed by the grants does not exclude ra 


rights of accretion. 


Upon the question of reformation, it may be useful secteram 


to refer to an extract from Doss on Riparian Rights 
(1891), AL page 211 the learned author says fin ™ 








connection with certain passages in the case of 7mm) 


Lopez v. Muddus Mohan Thakoor (1), to which Yam 

about to refer): 
“They contain at once a complete exposition and a precise 
which he fw of acretion ab 





Lord Justice James, in delivering the judgment of 
the Judicial Committee in that case, said this (at 
page 472 of the report): 

“he rule of the Baglsh tw applicable to this cae, ie thos 





1 or thong the mart be 
Gcincd, yet by ston snd extent of cua sn bounding 
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thon or by» Bre he ome, the se, in prope rena 
{steel owner” 

My learned brother referred, infer alia, to this 
authority, and pointed out that at. page 478 of the 
feport appears a pasage shoving clearly that property 
aheorbed by a Sea or a River is not, unde? all 

waee Mae 








on 


99 
Pega 0 
‘oar 
te 


Conse. 


orm 


INDIAN LAW REPORTS. [Vou X. 


circumstances, and after any lapse of time, to be 
recovered by the old owner, and he went on to say 
that it may have been so completely abandoned as 
to merge again into the public domain, 

It is clear from the facts in Lopes's case (1) that 
the claimants to the reformed land took most 
effectual steps to prevent the possibility of the 
question of abandonment being raised, for the 
description and measurement of the submerged 
mouzah. were recorded and rent continued 0 be paid, 

In the present case the oaly substantial question 
for us to decide upon this point is whether there had 
or had not been abandosment. . This, 1 think, was 
substantially adwitted by the learned Government 
Advocate ; but his ease was that, upon the facts, we 
should hold that abandonment had taken place. 

My learned brother has dealt at some length with 
what actually happened, so far at can be ascertained, 
as regards reformation, ‘and T need only say that it 
seeins to me that what is now claimed upon this 
ground is part of that portion shown in the 1925-26 
Map in the name of Maung Ba Shin. Th 
land seems to have been submerged for something 
less than ten years, and so far as I know there is no 
evidence that revenue was paid in respect of it 
during that period, or any other evidence that the 
appellant Company, or its predecessors-in-title on the 
cone hand, or Government on the other, ever displayed 
‘any intention to preserve, of to ‘resume their rights 
over it. 

I do not propose to refer to all the cases on this 
matter, for my learned brother has dealt with them, 
ne of the most recent cases. however, is Ramnandan 
Sahay v. Jaigovind Pandey (2). In the course of the 
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jueigment in that cas, all the important Tndian cases 





Bench of that High Court was, that the mere fact 
that a person with whom land was settled by the 





Government obtained a remission of revenue on 
account of part of the land having been diluviated 
by the action of a river, does not necessarily prove ™ eet 
that he abandoned the Iaud in respect to which the or 
remission was granted. It was further held that the 
question must depend upon the intention of the 
parties, and that, if the circumstances indicate that 
in taking the abatement of revenue, there was an 
intention to abanden the land, then, when the land 
has re-appeared, the person who took the abatement 
cannot claim the lind. 

[As I have already indicated, in the present case 
it does not appear that there was any demand for. or 
tefusal to pay, oF application for abatement of, revenue. 
It scems to me that it may well be that non-payment 
affords at least po more evidence of an intention to 
abandon than does the obtaining of remission ; and, 
in any event, 1'do not think that this decision entirely 
disposes of the costention put forward on behalf of 
the appellant Compans, viz, that mere. non-payment 
of revenue shows an intention to abandon, That 
this is so may follow from what was said’by their 
Lordships of the Privy Council in the ease of Arun 
Chandra Singh v. Kamini Kumar (1). At page 693 
‘of the report I find that the principle laid down 
the case of Mashar Rai and others v. Ramgat Singh 
‘and ‘another (2)-was approved. The material portion 
‘of the head-note ia the Allahabad case is: 

“Hence sehere the ands of certain tenants became sb 
nienged bythe ation of a river, and the tenants, though ther 
‘ened to pay rent dain tbe period of the submersiog, made n0 
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19m overt indication of thie inteation to relinquish the sai lands, bt, 

om the contrary, oe the river again dhifting is course, laid cain 
to lands which had emented ~- W was held that 
there had been oo ¢eingushment” 

In the present case it may be useful to observe 
that, so far as I know, no assertion of claim to the 
reformed land was made until the 
prior to the institution of the present case, although 
it would seem that at some time before 1925 or 
1926, at any rate, some portion at least of the 
reformed land may have appeared But there were 
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‘was submerged dhoni was not cultivated and revenue 


or 


was not paid. This seems likely, for Rule $ of the poccur avn 


Rules specially deals with failure to pay revenue 
and ils consequences, and, moreover, specifically 
Jays down that Government may resume upon 
abandonment. Government did not do so. Does 
not this circumstance lend support to the view that 
in law there was no abandonment ? 

So far as the Indian case law is concemed, 
therefore, might it not well be held (in. the 
absence ‘of any overt indication) that there was 
10 intention to abandon in the present case? AS 
my learned brother has pointed out, however, 
by section 11 of the Act of 1876, it is provided 
that any landholder (except where land is made 
‘over temporarily toa revenue officer), who voluntarily 
relinquishes. the possession of any land after the 
expiry of three years from the date on which this 
‘Act comes into force, shall at once forefeit his status 
fof landholder in respect of such land, 

‘The question under the Act, therefore, is whether 
there is any evidence of " voluntary relinguishment " 
of possession. Upon this I cannot help thinking that 
the same principtes would apply as were enunciated in 
the cases that I fave mentioned. As I havs raid, 
think the grants created the stitus of landhoider 
and created a permaneat, heritable and transferable 
right of use and occupancy, and, unless there 
sonte outside evidence of it, ( do not think it 
necessarily follows that when lands are submerged a 
voluntary relinquishment or abandonment must be 
presumed from a non-payment of revenue which 
‘may well have been rot leviable. 

Farthermore, it may well be argued that stronger 
evidence would be required to establish volunta 
relinguishment than abandonment, when it js 
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in the light of all the material circumstances of 


jase, including the nature of the 


ditions appertaining to rivers in Burina 
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this question must be re-beant in this Province. 
Taggee with the proposed order as to casts. 

TAs their Lordships differed on the question as to 
the accretions, the case was, under the provisions of 
clause 34 of the Letters Patent, referred for hearing to: 
Das, J.) 


Das, J—In this appeal my earned brothers 
Brown and Otter differed and the case was referred 
to me under claust 3% of the Letters Patent 

It is unnecessary for me to deal with thie autho- 
sities cited in this appeal as both the learned Judges 
‘have dealt with them elaborately in their judgments, 
It is only necesiary for me to say that I agree with 
the judgment of my teamed brother Otter, J, and 
therefore the 9 
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“duzam for the applicant. 

Guha for the respondent. 


Baoutey, J.—The applicant Mariam Bi Bi had an 
‘order for maintenance for herself and her two children 
inst the respondent Motala. She applied to the 
First Additional Magistrate, Rangoon, for enforcement 
of the payment of arrears due under that order. 
‘The respondent objected to being made to pay, and 
produced a document signed by the Additional District 
Judge, Amberst, purporting to be an interim protection 
‘order passed in an insolvency case in the District 
Court of Amherst. The order was passed after 
Motala had applied to be declared an insolvent, and 
it is worthy of note that this application was made 
after Mariam Bi Bi applied for enforcement of her 
arrears of maintenance, The wording of the protection 
‘order is as follows 

“Upon ceadingan application presented by Mr. Roy, advocate 
for Abend Tamu Mota of Fours Divison, Monimci, aplican, 
raving foram inrim protection order to prevent. his arrest 
Inexecation of decree or being detained ip sito for any det. 
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& the debtor i wader arrest of imprsomnest in excestion 151 
of the decree of any Coed for the payment of money, order wan 
Wis release. on sich tem as to scanty ae may be renonible 
ant ecemary.” 

‘This section contemplates a debtor being under M&M 
arrest or imprisonment. ‘The present respondent has M4"! 
fnot been under arrest or imprisonment in connection 
with this order for maintenance, and, even had he 
heen, it seems doubtful whether it could be said that 
hhe was under arrest or imprisonment in execution of 
adecree of any Court. If he were suffering imprison- 

‘ment in connection with this order for maintenance 
hhe would be imprisoned by an order under section 
488 (3) of the Criminal Procedure Code. 

It eas argued before this Court that the order for 
‘maintenance could not be enforced as against a respon- 
dent who was an insolvent, or who had applied for 
insolvency, and a very old case, Tokee Bibee v. Abdoo! 

Khan (1), ‘was quoted, This ruling dates from 1879. 
Insolvency in this country was then governed by the 
Insolvency Act (11 and 12, Victoria, Cap. 21), and 
under section 13 of that Act, which is quoted at 
page S41 of the report, it is clear that inferim protec 
tion under that Act could be granted by an order 
which could be made to apply to all debts and 
liabilities mentioned in. the schedule including money 
due under an order for maintenance. There is no 
corresponding section in the Provincial Insolvency At 
now in force, and although under English Law a 
protection order can be given, the English Law does 
‘not apply inthis country despite the fact that insolvency 
{aw in general in this country is based on the insolvency 
law of England, and we have got to keep within the 
provisions of the Provincial Insolvency Act. 

For these reasons 1 set aside the order of the First 

ime LL Stat > 
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Additional Magistrate, Rangoon, dismissing the appli- 
cation and direct that he proceed with the enforce- 
ment of the over (or maintenance accordify to law. 
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1931 when the suit was in the list for hearing. ‘The 
amended cause of action was time-barred on the 
25th September 1931. No amendment ought to be 
allowed when the amended cause of action is time- 
barred. ‘The plaintiffs’ case stinds or falls on the 
promissory note itsel. See Weldow v. Neal (1), Janar- 
dhan v. Skid Pershad 12), Hirjee Devraj & Co. ¥. 
Maung Nyun (3), Ma Shwe Mya v. Maung Mo 
Hnaung (4). 


Robertson in reply. The case of Maung Swe 
Myat v, Maung Po Sin (S) covers the amendment in 
this ease. 


Cuxuurre, J —This is an application to amend 
plaint in the manner contemplated by section 153 of 
the Code, By Order VI, rule 17, the Court is 
Permitted. at any stage of the proceedings to allow 
amendments which may be necessary for the deter- 
mining of the real question between the parties. 

‘The phinti does not actually seck to set up a 
‘new cause of action, but he does seek to introduce 
fresh matter into his plaint which it is admitted 
both sides would deprive the defendants of the 
benefit of their statutory defence set up by virtue of 
the Limitation Act. 

‘The question at issue was decided many years 
ago in England by the Court of Appeal, notably in 
‘the case of Weldon v, Neal (1). Lord Esher in that 
case mid : “We most act on the settled rule of prac- 
tice, which is that amendments are not admissible 
when they prejudice the rights of the opposite 
party as existing at the date of such amendments.” 
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1851 And on the particular facts of that case Lord Lindley. 
Bist, said: “1 do not think it would be just to the 
"ior" defendant to allow these amendments, the effect of 
Awoaessen Which would be to deprive him of his defence under 
nitations." That decision has been 

tan the case of Janardan Kishore 
¥. Shid- Perskad Ram (I), and there is further 
support for that view in one of our own cases, 
although 1 think that the point was really considered 
biter, 1 therefore decide that the application which 
is sought to obtain here must be disallowed as it 
infringes the practice which is a salutary one. The 
application is dismissed with costs two gold mohurs. 
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INCOME-TAX REFERENCE, 


ire Sir Arr Pa, Hi, Cie Pst, Me Hebe Da 
‘od ote Baty 


In re THE COMMISSIONER OF, INCOME-TAX, 
BURMA 


HAJEE CASSIM TAYOOB SURTY.* 


gna RL of 1923, 20S oot an 
‘Satopia, which are hans mde cash a elaine ate 
‘otng sm an epson pay a have line, ne te acura 
Tnoamewinin 310 ote taut Ac Homma hat 
[Rte ch nn bap board fhe berowe 
Mor Ban wStreary Se fo i, MRS) Cal 3d 


‘The Commissioner of Incometax made the 
following reference to the High Court under s, 66 (2) 
of the Indian Income-tax Act : 

Hajee Casio Tyas Sacty (hereinafter called the astease) it 
‘alandiowner inthe Mranngmya District. For the year 1928-29 
he was meted under section 23 (3 on an income which included 
um of Re. 8400 as come from loans on the sabefe system 
‘de to bin tenants 

Loans made on the sahape system are loans made in exh at 
the Bexiing ofthe cokivating season and repayable in paddy at 
havent tine, The exces in vl of the paddy received by the 
awevce aver the exh nt by hot the cultivators was akon a8 
fis usable imome from this ounce. This income i enlily 
sepacate 0m hs feos. 

"The assenee appa wn-nceesstity unin the incasion of 
safe face i. his angerinent 20d bo eivatished with this 
‘decision he has kod we bo refer the fllowring qusation to the 








Lefer that question. 
Agicaltoral income which fs tied in section 2 (1) ofthe Act 
1s exempt from incometax by section 4 (3) (il ofthe Act, Bae 
Teens Wa Hh 
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‘ast ofthe deiton of acscataral icome in ection 2 (1) which 
‘ elcwan to thus ose in set-ection (0 a) which fms tlw: 
Tine tl ere dred fem aad wa ee far agence 
popem sade saner edt orem ee ho 
Se Se eae cate by ten Oo 
‘The td in guration wed for apicuttura! perposes and 
smemed to and-rcvemr. The quetin to he decided therlore 
‘nfuether thee sohue income comes ender the head tent 
(revenue dere! (era wt a 
‘Amentee’'s contretion appears to he ay follows :—Semce the 
‘ane were made only to tcenats sad for the purpose of working 
the amessee's ads, the prot tsom the lauas atone out of the 
owners of the binds ad theselore dw fevense desired line 





¥. Commissioner of Income-tne, Madras (1) ; 9 the 
‘matter of Sarup (2); Rajwiti Prasad v. Commissioner 
of Income-as, Bikar and Orisa (3); Mekr Bano v. 
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Durbhanga ¥. Comissioner of Incomestas, Bihar and 
Orisss (D5 Commissioner of Incometax, Madras \, 
Linga Reddy (2); Commissioner of Incomestax, Madras 
v. Yagappa (3). 

The principle underlying exemptions of agricul- 
tural income is avoidance of double taxation—once 
as land revenue, and again as a tax on the cultivator's 
profits. ‘The position of the parties in this case is that 
of lender and borrower. It is purely a loan trans- 
action, and profits on a loan do not come under s. 2 of 
the Act. 


Foucar for the assessee. A money-lender cannot 
claim that his profts are derived from land, merely 
because he has lent money to an agriculturst. But 
‘in this case the moncy-lender is the owner of the 
land out of which he received his income. The 
cass, therafore, falls within. 2(1) (a) of the Act 
Meir Bano v. Secretary of Sate for Indias); Maha: 
‘ja vf Darbhanga x. Comimissioner of Income lax (i), 








Paik, CJ —The question propounded is 
“Whether such portion of the assessce’s income as wis 
derived from sabape loans was" agricultural income" 
within the meaning of the Income-tax Act.” 

Under section 2 (1) (a) of the Act “agricultural 
income” means “any rent or revenne derived from 
land which is used for agricultural purposes, and is 
either assessed. to land-revenue in British India or 
subject to a local rate assessed and collected by 
officers of Government as such," and the question 
that falls for determination is whether the assessee's 
income derived from  sabape loans was “ rent ot 
revenue derived from land” within section 2 (1) (a). 
ye se Gime sms 
(2 LR soa en Siueseas. 
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It has been found as a fact that “ loans made on 

the sabape system are loans made in cash at the 
beginning of the cultivating season, and repayable in 
paddy at harvest time. The excess in value of the paddy 
received by the assessee over the cash lent by him 
to the cultivators was taken as his taxable income 
from this source. This income ix entirely separate 
from his tents." Now, it so happened that these 
sabape loans were made by the assessee to his 
tenants, but for the purpose in hand, in my opinion, 
it makes no difference whether the lender was the 
landlord of the borrower or not. The solution of 
the problem depends upon whether the income that 
accrued from these loans to the assessee was “rent 
of revenue derived from land which is used for 
agricultural purposes.” 
Tt could not have been intended that any and 
ery person who lent money to a cultivator to be 
repaid in kind, and made a profit from the trans- 
action, should be treated as_ thereby receiving " rent 
for revenue derived from land which is used for 
agricultural purposes.” As the sabape loans under 
consideration were transactions between a lender and 
's borrower the mere fact that tne lender happened 
to be the landlord of the borrower is wihil ad rem. 
‘These transactions being loan transactions the income 
to the assessee therefrom, inion, 
was not “agricultural income” within the weaning 
of thal term in section 2 (1) (0. 

‘The learned adeocate for the assessee relied upon a 
passage in the judgment of Mr. Justice Greaves in the 
Full Bench case of Meher Buns Khanum v. Seerelevy 
af State for India (1), His Lordship stated that the 

‘Gacome then under consideration, being masar or 
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paid by a tenant ,to his landlord for recog 
the transfer of % non-transferable holding, was 
xy which comes to the landlord by virtue of 
fact that be i the owner of the land”; asd as 
1 was “reut or roveuve derived from land wirich 
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+ APPELLATE CIVIL. 
are Si Ata Pg, hy Is. mt Hr. Das. 


MOHAMED CHOOTOO axo axoraxe 
ABDUL HAMID KHAN axp oT#exs* 
ination Ae UX 1, Sok Ar Sl by bs of ese eer 
"Clo agai pon 

(AA. WD othe Lieotion At ees apt al th ae 
cond saner br sooner pouty m3 fre who ay get be 
opment oar ronang ee fe ce 

P. B Son for the appetants. 

Kyaw Myint for the second respondent. 

Rauf for the third respondent, 


Pict, C—This appeal ment be slowed. 
tho were plhintiffe ia the suit, 
wo Be eal Gangie ol tan eer Second, 
who died im 1907. The appellants, onder the 
Mobamedan law, are two of the three heirs of Noor 
Mobamed, and claim to. be entitled to five-sixths of 
his estaic, une-sixth falling to the fourth responcisnt, 
who is their mother, as the wile of Noor Mohaswed. 
‘The contesting respondents are not the heirs cf Noor 
Mohamed, and are not entitled in any sense to 
represent, of t0 be treated 25, the heirs of the estate 
of Noor Mohamed. ‘The claim against the contesting 
respondents 1, 2and 3 is that they are in postession 
of the state’ of Noor Mohamed, consisting of certain 
imrpoveable property, withoat any title to be in 
Possession, and the suit is brought against them by 
the son and daughter of Noor Mohamed for possession. 
‘SG Fee ppped No. So 0 rt amet fhe Da Goat 
Pretty mh gr S18 1 
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Asp Axor 


a 
S. B NEOGI & CO." 
a ee 





N,N. Burjorjee with Clifton for the appellants 
J. K. Munshi with Miss Dantra for the respondents. 


and wotil a few years ago they put upon the: market 
‘only whole-meal floor of a superior quality, At the 
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19 that which was sold by the plaintiffs under the “ Hans” 
‘mark, with the “ Hans” mark on their gunny bags. 


‘of certain witnesses in Calcutta, and they further 
applied on a Tater occasion that an adjournment of 
the case should be granted in order that certain 
witnesses might be called from Calcutta to give 
evidence in the case. Both these applications were 
rejected by the kared trial Judge, Thereupon the 
learned advocates who appeared oo behalf of the 
appellants withdrew (rom the case, and the suit was 
heard exsparte, 

‘The lewmet trial Judgs, after hearing such 
evidence as the plaintiffs elected to addace, passed a 
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(0 take cither of two forms of rele he may cither sayy 
“claim from you the damage 1 hae sustained fin your wrongful 
3:4 oF, "Telaim from you the prot which you have made by 
‘your wrocafl et"" 

er Cotton, LJ, in Lever v. Goodwin (1). 

In the plaint the plaintifs prayed infer alia for 
“an account f the profits made by the defendants by importing 
{nto ad selling fa Burma aft Dearing the * Hana” trade-mark 
tnd for an acconat of the loss and damage sustained by the 
Plaitifts by reason ofthe defendant’ wrongal use ofthe." Hans 
trade-mark on atta imported ito aad sol in Burma 

Now, when the issues were settled the plaintiffs 
id not ask that any issue should be raised with 
respect fo an account of the profits made by the 
defendants, but they did raise an issue as to the 
amount of damages to which the plaintiffs were 
‘titled. 

At the trial the teamed trial Judge invited the 
plainlifls to state whether they were willing that he 
should determine the question of damages ; and the 
plaintiffs assented 10 the damages being assessed by 
the learned trial Judge, instead of being sent, as 
normally would be the case, to a referee for deter- 
rmination. Certain witnesses were then recalled by 
the plaintifis for the purpose of proving the damages 
that they had suffered. 

In the course of his judgment the learned trial 
Judge observed 

“In their lant the paatifs ak that an account of the profs 
made by the defendant by importing their “Hans brand atta 
into Burma and selling it should be taken, and had this suit been 
‘contested throughout should, in the ordinary cowrse, have 
‘elected this matter of taking an accobat of the protts to the 
(Oficial Referee. Bats the defendants have withdrawn fom the 
suit, and asthe plaitits cannot sow bring the fist defendants 


ho would erioariy be the accountng priya tic acount 


(OMY 36 OX Dien tat 7. 
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amount of profits that the defendants had made 
‘would not be in accordance with Ine, On the other 
‘band, if it is assumed that the learned trial Judge was 
‘using the word “damages” ts strict sense but 
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amount of atta that was imported by the defendants 
‘was the oral evidence of certain persons connected 
with the flour tade in Burma, who admittedly had 
no connection with the defendants, and did not 
pretend to do more than guess the amount of atta 
which the second defendants had imported into 
Rangoon, No attempt wos made to obtain from the 
official records figures showing how much atta had 
been imported from Calcutia, or how much had been 
ported by the scomd defendants, or had been 
ported by the second defendants bearing the 
“Hans” mark. The witnesses could only speak 
vaguely in giving a bare estimate of what they 
regarded might probably be the amount of atta which 
the second defendants would be expected during the 
material period to import into Rangoon. In the 
absence of any evidence, except the vague. estimates, 
that the plaintiffs adduced, in support of their claim 
to an account of the profits made by the defendant 
in importing into Burma atta with the “Hans 
‘mark on it, in my opinion, it was neither expedient 
not feasible for the teamed trial Judge to pass a 
decree in favour of the plaintiffs upon that footin 
Nevertheless, we are prepared, upon the assumption 
that the learned trial Judge with the assent of the 
plaintifs estimated as best he could the damages that 
the plaintifis had suffered. to determine this appeal 
on that basis. 

Now, the proper way to approach the question as 
to how much damage the plaintiffs had suffered by 
reason of the infringement of their mark by the 
defendants is to ascertain what profit the plaintfis 
would have made if the offending articles iad not 
bbeen put upon the Rangoon market, and the best 
evidence in support of such a claim is evidence of 
any loss of trade that the plaintiffs had suffered 
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the sales steadily increased. 
October 1929 to June 1930, 
sold was 17,118, while the sales 


October 1930 to June 1931, the 
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are disposed to think that there must have been 
some loss accruing (0 the plaintifls by reason of the 
importation by the defendants of the atta bearing the 
Vetter 

‘The plaintiffs baving obtained an injunction are 
‘entitled to some damages. The question is, how 
much? Taking all the circumstances of the case 
into consideration we are of opinion that a fair sum 
fo award to the plaintiffs for damages would be 
Rs. 1,250, and for that sum a decree will be passed 
against both defendants. The result is that the 
appeal is allowed, and the decree of the trial Court 
varied, In lieu of the sums awarded at the trial for 
damages there will be a decree against both the 
defendants for Rs, 1,250. 

Now, as to the costs, I notice that the learned 
trial Judge awarded special costs, 15 gold mohurs 
ay, to the plaintif. The plaintiffs will have speci 
‘coats of ten gold mohurs a day doring the trial for 
the senior counsel only ; and the appellants will have 
half the costs of the appeal. 


Das, JH agree. 
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: INCOME-TAX REFERENCE. 


etre Sr Arta Page Ce te, Mr Jie Das 
‘sett Jose Bas, 
In re THE COMMISSIONER OF INCOME-TAX, 
BURMA 


fa 


a 
SP.KAAM. CHETTYAR FIRM" 





‘A. Exgar (Government Advocate) for the Crown, 
‘The assessment is under s. 23 (4), and there is no 
‘question of law for the High Court to decide. 

‘The Income-tax Officer had certain facts before 
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items therein were disbelieved, did not justify 
the Officer in 


the accounts and making 


ps 


assessment under s. 23 (4). 


‘under section 22 (4) was served upon the assesses, 
snd permet hein cca re proce’ Schng 


a profit of Rs. 43,209.70. In the notice under 


section 22 ($) the assenees were required to produce 
“all accounts, including old agency accounts, forthe 
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siceet case crane the aeesems om comgiving wit the 
ete ised eer cio 22 (00? g 

It is common ground that the notice therein 
referred to was the original notice requiring the 
assesses to produce their accounts for the year 
1928-29. 

Now, the complaint of the Income-tax Officer in 
-connection with the accounts which were produced 
was that the assessees had failed to prove the identity 
‘of the persons who were parties to the deposits and 
‘withdrawals entered ia the suspense account in the 
ames of Pwesa or Rangoon Pweea, etc. No other 
‘complaint as to the accuracy or genuineness of the 
accounts was made by the Income-tax Officer in his 
‘onder of assessment of the 4th of October 1929. The 
Tncome-tax Officer observed that 
“id hese mames sod traction art sagrmine what can 
be ialered from that? “The sccownts prodaced wnat be eltber 
{aie or tovomplete, Tis probate hat uncer thew nates adhe 
tonal capital was brought int the busines ad accoants are Kept 

have 
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was charged, 


‘Officer was of opinion that the transactions appearing 
in the suspense account were not temporary deposits 


and withdrawals for wt 
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section 23 (3), he might have included such profit 
as he found had accrued to the assessees {rom those 
transactions in the assessment that he made. Whether 
his finding would have been correct or not is a 
matter of fact with which the Court is not concerned, 
‘but from such an assessment an appeal would lie, 
In my opinion there were no materials before the 
Tncome-tax Officer or the Assistant Commissioner 
justifying them in disregarding the return im folo, 
and making an assessment under section 23 (4). 
This case turns on its own facts, and is nol to be 
treated as an authority in other ‘cases where the 
facts are not the same. 

‘The answer to the question propounded is in the 
negative. Costs, 10 gold moburs. 


Das, JT agree. 
Baconey, J.T agree. 
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{Sra btw in tor br bm aed shied te agar or 
“rycet to ay cotomtaving te fre bw Toc penal aw of he 
‘Sne aiein ara he nowry iw ae eros ew 
Chine Ronin na to te 


‘hon uo SLUR. om 6D: Foe La Ma Gps, 2 BR. 
5: gun fv Rm, 1016B > Menge a Tn 0) 8418 
in Ware ba deh SEBIC DY: a Rony Yr Ener Lee a 

Sen ae Ps Won LR. 2 Nan. 94: Me Stow Sy oe 2 
Noon Kt Yeoh Yow LOUD 19, Moved Pode» Mat 
Yo HL ean toprol 

DM nh Ta Pook Po LACS Ran 08; Paw To yn Ay 
Haak ALR 8a. S7-ne n eraie. 

Jecjeebhoy for the appellant. The question before 
the Court is whether section 118 of the Indian 
Succession Act applies to the will of a Chinese 
Buddhist. The Succession Act applies to the estate 
of a Chinese Buddhist, firstly, sa matter of law and, 
secondly, as embodying the principles of 
equity, and good conscience. This is the decision of 
the Full Bench ruling in Phan Tivo v. ‘Lim Ryn 
Kouk (1). There is nothing to indicate iw that 
roling that only a patt of the Succession Act is to. 
be applied. ‘Therefore section 118 of the Act does 
apply in this case. The Trial Court's view that 
the principles of English Common Law should’ 
be applied in this case is unsustainable in view 
of the Full Bench ruling, The preamble of the 
Burma Laws Act indicates that the Act was 
specially and primarily intended for application in 
Burna, ‘The expression Buddhist law in section: 
13 therefore means Burmese Buddhist law, A 
Chinese Buddhist is not a Buddhist within the 
meaning of that section. His religion is not pure 
Buddhism, but also includes ancestor worship and 
other things. As Buddhist law does not apply to 
him, “an enactment in force” will apply to him and 
that is the Indian Succession Act. As he is not a 

TEES RS 























Buddhism and Hindaism with equal devotion, but 
then he is neither a Buddhist nor a Hindu under 
section 13 of the Burma Laws Act: Ma Yait v, 
Maung 





Chit Moung (2). By parity of reasoning a 
Chinese Buddhist who is not a Buddhist within the 
meaning of section 13 is governed by the Succession 
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‘The Full Pench cases of this Court of Ma Yin 
Mya v. Tan Yauk Pu (3), and of Phan Tiyok ¥. Lim 
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Tegjecbhoy in reply. The decision in Phan Tiyok's 
‘case (1) that the Succession Act applies is not obifer ; 
see page 4. It was necessary to decide in that case 
what law applied, as Burmese Buddhist law could 
thot be applied to the estates of Chinese Buddhists, 


Pack, CJ—The determination of this appeal 
rents em te rvs constuction of section 13 of 
the Burma Laws Act (XIII of 1898) which runs as 





‘The material facts are not in dispute, and 
within a narrow compass. Tan Ma Thin died 
Rangoon on 14th April 1929. 
27th June 1927, of which probate 
‘Tih August 1929 to defendants 3 to §, of whom 
= Wik tee. 
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defendants 3 to 6 and 8 are the present respondents, 
“The appellant and the first respondent were hall- 
sisters of Ton Ma Thin, and the second respondent was 
her half-brother. Tt is common ground, a8 set out 
in paragraph 2 of the paint, that 

“The sid Taw Ma Thin eas bon of» Chinese sete in 
Burma and a lay’ of Chinese descent She maried Khoo Boon 
Tin, a Chinese who redevessed er witht lating any ive 
She! was 2 Daddhst and dori her Hite she observed the 
“Chinese cxstoms and ceremonies, and tached hers! to the 
Chinese Comunity” 


In the plaint the property left by Tan Ma Thin 
is set out in three schedules—A, Band C. “A” 
referred to property for which no provision was 
made in the will; “B” to property which it was 
conceded by the plaintiff duly passed under the 
will; “C” to property which under the will was to 
bbe appropriated to various religious and charitable uses. 

‘The plaintiff claimed that’ she and the first and 
second respondents were the heits of Tan Ma Th 
and that as such the plaintiff was entitled, iter alia, 
to one-third of the property set out in "A 
an intestacy, and to one-third of the property in 
‘pon the footing that the bequests in the will of the 
property therein referred to were null and void under 
section 118 of the Indian Succession Act (Act XXXIX 
of 1925). 

‘This section provides 

“HIB. Noman having 2 nephew oF niece of any nearer 

elaine shall have power to bequeth any 
PLGA property to reisow er chitabe wae, 
xcept by will executed ot leas than 

“twelve months before his Jath, and. deposited within sit months 
‘om its execution ia some pace provided yy law forthe sale 
<ostody ofthe wills livng persons” 

‘The first aad second pro-formd respondents 
admitted the allegations inthe statement of claim, and 
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Lam further clearly of opinion, indeed 1 think it 
is settled law, that a Chinese Buddbist is a Buddhist 
‘within the meaning of that term both in section 13 
of the Burma Laws Act and in the Indian Succession 
Act. It follows, therefore, inasmuch as the questions 
Which arise for decision in the present case fall 
within the ambit of section 13 of the Burma Laws 
Act, that the problem to be solved is the meaning. 
$f the expression “ Buddhist Law” in section 13 (1) 
(a) of the Act. 

Now, much judicial time has been expended, and 
divers opinions have been expressed, by the Courts 
in Burma in connection with the interpretation of 
section 13, but it appears to me that if the intention 
‘of the Legislature in passing this enactment is steadily 
ome in mind when the construction of this section 
is under consideration its meaning and effect is free 
from difficulty. It is a fundamental principle of 
British imperial policy that, so far as may be consis 
teat with the maintenance of good government and 
‘ordered progress, the particular habits and customs 
of the various communities under British rule should 
be recognized and respected. I have no doubt that 
the Legislature intended to give effect to this 
principle when section 13 was enacted. Bot the 
language in which the section is couched is unfortu- 
nate, for there is no law by which all Hindus or all 
Mahomedans are governed, and in the strict sense of 
the term no Buddhist Law at all. The system of 
law applicable to Sunni Mahomedans differs. from 
that to which Shiah Mahomedans are subject ; Hindus 
‘who follow the Benares School are governed by the 
Mitakshara, those who follow the Bengal School by 
the Dayabhaga ; while in the religious system known 
as Buddhism no rules of law concerning secular 
‘matters are laid down or prescribed. Bearing in mind 
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of the Courts in Burma during a period of nearly 
fifty years: Hong Ku v. Ma Thin (1); Fone Lan 
v. Ma Gyee (2); Ma Shein w. Kim Sein (3); Ma Pwo 
vy. Yu Lai (4); Kyin Wet v. Ma Gyok (3); Gyan 
Shi v. Kim Twe (6); Maung Kwai v. Yeo Choo Yone 
(7); Maung Po Maung v. Ma Pyit Ya (8); Ma Sein 
Past Nyun (9); Chan Pyu v. Saw Sin (10). 

In the leading case of Fone Lan v. Ma Gyee (2), 
Fox, J in the course of his judgment observed 

(On considerti of what the Hinds and Mabommedan 

Laws are componcd of, take it that when in section 13 othe 
‘Burma Laws Act, 189%, the Legisttore woes the words * Malom- 
rmodaa Lay" and ‘Hind Law! it eons the laws plicable to 
toch Mabormedan and Hinde parties whencesoever such ley 
imay be derived. No doubt, provision has been expresaly made 
{nthe section forthe validity of customs opposed to what ip 
‘elected toa Minds and Maboenmedan Lave, a» i customary 
tw formed no part of sch lnws, bot fcusiomary law isin fact a 
tart of Hindu and Mabommedan Law, tautolocy or an inexact 
Iethod of expessiag the intention ofthe Lexistatue carol make 
itotherwise. Ifthe terms " Hind Law and " Mahommedan 
‘Law "in section 13 ofthe Act mst be read as above, thik the 
term Bovidhiat Law in the section must be read in the sae wa 
‘amely, as meaning the lof secession, inberitance, marrage, 
tte. appicale tothe Budhiat partes in the ease. What is the 
Inw of socesion and inheritance applicable to a Chineve 
‘Buduhist? As far asthe evideace inthis case goes it is custom 
ay i wholly nconsected withthe Bedi faith." 
‘The learned Judge added that “the personal law is 
Teft to all who are exempted from the operation of 
the Indian Succession Act.” With these observations 
I respectfully agree (sections 29, $7, and 58 of the 
Indian Succession Act, 1925). 














a) aay ps. 





2 sn) 2m 1 Go La. 1, 
fh ois sta 22s UNE LL Ranh, 
ae ste as 1) Lk 2 an 94 


GBimmocee om, de avon AAR oan 


105 


98 
‘Tinta 
Biba 
ran 

wre 
vane 








106 
tox 


ae 


a0 Ma 





INDIAN LAW REPORTS. [Vor X 


will now consider two Full Bench cases of the 
Rangoon High Court, Ma Yin Mya v. Tart Yauk Pu 
(1) decided in 1927 by Rutledge, C.J, Das, Maung 
Ba and Brown, JJ., and Phan Tivok v. Lim Kyin Kauk 
(2), decided in 1930 by Heald, Offg. C.J., Chari, 
Oier, Maung Be and Brown, J}, in which section 13, 
of the Burma Laws Act was discussed and construed, 

In Mu Yin Mya’s case the question propounded 
for the determination of the Full Bench was “'in the 
case of Chinese Buddhists is the Burmese Buddhist 
law regarding marriage applicable to them as the 
lex loci contractus, ot it not, which is the law applic 
‘eable?"” The learned Chief Justice in the course of 
his judgment, after tracing the genesis of the rules 
set out in section 13 of the Burma Laws Act, 
proceeded to construe the section as follows : 

“1 willbe observed that the phase in section 13(1) of the 
Burma Lawes Act ie-'the Boddhist aw where the parties are 
Budbiss” and not the Burmese Buddhist le. ‘We how hat 
there ace’ Chinese, Thibetan, Sinhalese and. Chitttonian Bod 
hints, "The only Buddhist aw, however, in my opin, of which 
the Courts ofthis Proviace have ever ike cognsance is Burmese 
‘Buddhist lav. And for a foreign Buddhist to escape from the 
‘application of Bnrmese Buddhist lw be wnst show that he is 
lect to custom having the force of aw i this country, and 
{at that custom is oppone to the provsion of Barmese Bath 
law applicable to the eave" 

Das and Brown, JJ., agreed with the view expressed 
by the learned Chief Justice, and Maung Ba, J. in 
a concurring judgment observed : 

"So far as Thnow the fr lod entradas of the Buddhists 
fn Borms isthe one to be found in the Dismmathats known 35 
Burmese Baddhst Law. “Of course, is but right to allow the 
(Chinese Baddhist to show that that lw fs opposed to azy euro 
having the force of aw, provided tha it works no injustice to 
the Boddhist women, and it should be ox bin to establish that 
“contention 
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It is unnecessary for the purpose, of deciding 
the present appeal to consider whether the actual 
decision in Ma Yin Mya's case was correct or not, 
but the construction that the learned Judges in that 
ase placed upon the words in section 13 (1) (0), 
“the Buddhist law in eases where the parties are 
Buddhists,” with all respect, in my opinion, can- 
not reasonably be accepted. Notwithstanding the 
view expressed by Maung Ba, J. (ibid, p. 421), that 
the term ‘Buddhist law’ is a misnomer, ‘Bud- 
hist’ means what appertains to the Buddhist faith, 
‘and Buddhism has laid down no law which is to be 
applied to secular matters,” their Lordships in that 
«ase, a8 was pointed out by Cunliffe, J, in Chan Py 
¥, Saw Sin (1), held "that the’ expression ‘the 
Buddhist law in cases where the parties are Bud- 
dhists’ qeans, 30 far as Burma is concerned, the 
Burmese Buddhist law in cases concerning any 
adherents to the Buddhist religion irrespective of 
whether they are Burman Buddhists or not.” 
Cunlite, J., added : 

“Tam excecdingy doubt (and 1 only say so with great 
eapect) whether hall T bees siting on the Poll Beach I should 
Ihave been able to agree to this interretation. Tt appear to 
te, firstly that such a ceadiogintrodaces by ilicaton tale 
the statute aa adjeive quafying the words "Buddhist law, 
and, secondly, having introdoced this adietve the eslication 
4s not agxin applied to the seconde of the tet“ Baddhists? 
incline t the wew that once the ter“ Dardicse™ is intron 
deced, the inerpréation should rather read "the Bormese 
‘Boddhist law in cases where the partis are Burmese Buddhists! 
‘The question whether the qualification should have been intro> 
ddced at all may pebape te ted y the aplication of some 
adjective tothe two other provisions in the section dealing with 
the Mahoriedan and the Hinds las. Would it be posse, 
for example, to qualfy the exyressons ‘Mahomedan law and 
“Hindu tow" iat some special way, and direct that this special 
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and the learned Judicial Commissioner added : - 

1 wil suppose the ease of the Emperor of Tarkey 
cemowering_ his Jude 10 administer *Cheisian lav when the 
uti are Christians" at Constantinople or Bagdad. 1 do not 
Think a Judge would treat goch a dicection as. limiting him to 
the la of the indigenoos Chrstins and reqiring him to treat 
Enalish, Preach, od Tallan merchants as subleet to ue law 
‘of the Greek Church of of the Armenians ot Nestorians. 
Neither would it requice him t9 confine himself to books of 
religions “aathory such as Leviticus or Desteronouy, wich 
tight be wiless a» ids to the law of the prevent time. 1 
Incline, therefore, t0 thik the Judie below was wrong in sup- 
posing Chat he was Kinited to the Dhosmathat i his applica. 
tion of Buddhist te. In section 4 of the Courts Act the word 
Bodahiet isnot Hailed by such words a» Barmes, religious, oF 
wits” 

The construction that was given to section 13 
by the learned Judges who decided Ma Yin Mya 
v. Tan Yauk Pn (1) was not accepted by the Full 
Bench which subsequently determined Phan Tyoke 
v. Lim Kyin Kauk (2). In that case the question 
referred was = 
"does Burmese Buddhist Law govern the succesion 10 the 
state of a Chinese Beddhist born in China, bot who an 
Alomicled and died im Bara"? 

‘The unanimous answer given by the Full Bench 
in that case was in the negative. This Coutt is 
bound to follow that ruling, but T may perhaps 
venture respectfully to add that I agree with it. 
‘The learned Judges in Phan Tiyot’s case did not 
content themselves, however, with answering the 
‘question that was referred to them for determination, 
bbut proceeded further to consider and decide what 
was the law by which the succession to a Chinese 
Buddhist domiciled in Burma was governed, and 
Tid down (Otter, J., dissentente) that the law 
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conscience” as provided by section .13(3) of the 
Act. 

T confess that I am unable to persuade myself that 
there is a presumptio juris ef de jure that a Chinese is, 
rot a Buddhist. Such a view has never been taken by 
any other Court so far as 1 am aware, and the answer 
to it, in my opinion, was tersely given by Maung Ba, J 
who, in the course of his judgment in Phaw Tiyot! 
case (atp. 136), observed 

“With all respect ia my opinion, the term * Buddhist” used in 
lame (1) of section 15 of the Bares lars Act is wide enough t0 
Inclode a Chinese Bucdhis. Buddhism has two main school 





follow the Bormese form of Buddbism, is still a Buddhist 
‘Whether an invidnal Chinese ts a Buddhist or not appears to 
ime tobe a question olfact that iy to be determined ssoonding 
fo the evidence addiced ia any particular case in which the 
question arises. As was pointed out by the Special Court in 
Hoag Ks v. Ma Thin (1), ‘it would be as wrong to presuppose of 
‘© Chinamas that he is Baddbist as to presume of aa Indian 

Hinde and not a Mahomedan, or of an Irishman that 








| agree, and I cannot accept the view expressed by 
Heald, Offg, C,J., on this matter as being correct, 

‘The following passages in the judgment of the Full 
Bench sufficiently indicate the ground upon which the 
opinion expressed by Maung Ba and Brown, JJ, was 
based : 

although the ortiary Chinese Buddhist isa Buddhist 
within the meaning of section 13 ofthe Burma Laws Ac, there ie 
‘no law which canbe called“ Buddhist Law’ recogeised ty the 
Chinese Buddhists residing in Barr, apart feom the general 
czstomary law applicable to both Buddhist and non Buddhist 
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2 fallacy, if I may venture to say so, that 
appears to me to uadertic the reasoning of Maung Ba 
and Brown, JJ., is that it would follow that there is no 
Buddhist law by which any community is governed, 
or which can be applied to any community, for 
neither the Chinese customary law nor the Burmese 
customary law is Buddhistic in its origin, or isin 
any way connected with the Buddhist 
‘As was pointed out by Brown, 

“The Hinds lar 45 Ind down én section 13.38 the tw 10 
be followed in the case of Hinds and the Atubammadan law 
in the case of Mabammdass. but in the cases both of Hinds 
od Muhammadans, writions of the Law ate appliod in 
‘accordance with the particaltr race or caste to which the 
peniocs concerned below. The Barinese Baddist law is the 
iw applicable to Burmese Buddbiate in Burma, bot it does not 
follow that the same lav most be applied without any modi- 
‘ication to Buddhists coming fom another rice and country, 
1 bs not ceally Budbiaie in is engin, and ie applied tothe 
Burmese Buddhios becmse i i the lw to which they have 
‘een subject from time immemorial. Chinese Buddhists have. 
never been subject toi and it exaoot be called Buds law at 
all when considered ints posible reference to them 


(See also per Maung Ba, J, in Ma Yin Myo wy. 
Tan Yank Pu, supra,at p. 420.) It follows, therefore, 
that ifthe Chinese customary law is not to be regarded. 
as Buddhist law in the sense in which that term is 
used in section 13 (1) (a) of the Burma Laws Act, 
‘because it does not emanate from and is not connected 
with the Buddhist religion, in like manner the 
customary law of the Burmans, the source of which 
is Hindu law, upon which has been superimposed 
‘customs peculiar to the Burmese people, and which is 
vnconnected with Buddhism, equally cannot be 
‘treated as Buddhist law within section 13 (1) (a) of the 
‘Act. Such reasoning, in my opinion, if it were to 
be acogpted and folowed in practice’ to its logical 
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conclusion, would frustrate the object that the 
Legislature hod in mind when section 13 was, 
and would render the provisions of section 13 (1) (a) 
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Paw Tun for the intervener. 

Gregory for the petitioner. 

Orrex, J—On the 30th of January, 1931, Mrs, 
Lilly Joan Swaine obiained a decree nisi from this 
Court for the dissolution of her marriage. The case 
was undefended. At the same time an order was 
made giving the custody of a female child of the 
marriage, then about five years old, to the petitioner. 
This order forms pat of the decree. The present 
procecding was instituted on the 27th July, 1931, by 
Mrs. C.F. K. Sharrock by way of intervention under 


Stage No.9 3K. 
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section 14 of the Indian Divorce Act of 180% 
whereby she asks that the decree should be rescinded 
‘upon tivo main grounds : 

() that the divorce was arranged for and 
‘obtained in collusion between the parties; 
and 

(i) that the petitioner failed to disclose her own 
adultery: 

‘There is also an application by the petitioner to 
make the decree absolute, 
‘The case is an unusual one, not only becase 
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pointed out that it is somewhat difficult to believe 
that such admissions would be made in Court, were they 
not true. It is also said that deliberate perjury was 
committed for the admitted purpose of getting the 
custody of the child. I would say at once that had the 
‘ase rested upon the evidence of Mr. and Mrs. Sharrock 
alone, the matter would have stood upon a. diflerent 
footing, Certain correspondence, however, was before 
‘me j and in particular a letter (Ex. A) written by the 
Petitioner to Mr, Sharrock some time in February, sak 
and intercepted by Mrs Slarrock, which 
‘ew affords strong corrcborsion of the case forthe 
intervener. 1 do not propose to examine these leiters- 
at any Jength, but it is sufficient to say that im my view 
‘upon the face of them they point strongly to a previous 
iuilty relationship. 

‘The evidence as to collusion put forward on behalf 
of the intervener was weak, and had it not been for 
certain statements made by the petitioner herself, 1 
should have scarcely considered this pat of the case at all 
‘The account given by the petitioner amounted toa total 
denial of any actual impropriety. She stated, inter alia, 
that in Angust, 1926, she was advised by Mr. Sharrock 
toleave her husband, who was about to return from 
Rangoon, and that she left Colombo in consequence. 
She admitted that in February or March, 1929, Mr. 
Sharrock tried to make love to her, apparently at a ime 
when he bad provided her with mene to take up work 
in Calcutta. In cross-cxamination she admitted that in 
November, 1930, she and Mr. Sharrock made love to 
‘each other, but she denied that on this, of on any other 
‘occasion, sexual intercourse took place. When con- 
fronted with the correspondence her explanation seems 
to me to be scarcely worthy of serious consideration- 
‘While making every allowance for the painful position 
of the petitioner in the witness box, I must record my 
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impression that ler answers, especially those relating to 
the letters, frequently were given al randoim ; and it was 
clear to me that some at least of her answers were made 
in a desperate attempt to mislead the Court. In par- 
ticular when asked about a certain passage in Ex. A 
she made the statement that although she in the end 
‘consented to the repeated improper suggestions of Mr- 
Sharrock, the later at the last moment refused to 
take advantage of her consent. 1 would also mention 
that the petitioner took precautions 10 prevent the 
letters directed to Mr. Sharrock falling into the hands 
‘of the intervenes, This it is scarcely necessary to say 
‘would have been quite unnecessary if the letters had 
been really innocent ones, In view of the evidence 
‘of the petitioner before me when the decree nisi was 
‘obtained I thought it necessary to ask her about the 
statement she then made to me to the effect that she had 
asked her husband to return to her, but that he had 
refused. She toldme she had no recollection of making 
that statement, or of any such conversation with her 
husband, 

It is hardly necessary to point out that had there 
not been some evidence of the desertion which she 
alleged, the petitioner could not have obtained 
decree nisi. The attitude of the petitioner in this 
regard reveals in my view a deliberate 
tion of fact, which it is the duty of 
‘guard against with the greatest care. It seems to me 
necessary to say that in divorce proceedings, and 
‘especially in undefended cases, the evidence must be 
sifted with great particularity. 

In the present case I now have upon the one 
hhand the testimony of Mr. and Mrs. Sharrock, coupled 
‘with the correspondence. 1 do not propose to refer 
further to this evidence, except to state that that of 
‘Mrs. Sharrock seemed {o me to have been given with 
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Upon the other hand 1 have the oral testimony 
‘of the petitioner which, for the reasons I have 
indicated, 1 reyard with profound distrust ; and the 
conclusion I have come to is that the intervener has 
satisfied me that adultery did take place between the 
petitioner and Mr, Sharrock, 

Upon the question of collision, there are grounds 
for suspicion, especially in view of the answers of the 
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adultery when she asked for the decree nisi, but 
‘committed deliberate prejury in the preseit proceeding. 

‘Alter a considention of a number of authorities upon 
the point, infer alia, Wilson v. Wilson (1) ; Eliot! vs 
Elliott (2); and the judgment in Wilkinson v. 
Wilkinson (wnreported), there cited ; Apted v. Apted 
(3); Stuart v, Stuart (4); 1 have no doubt at all that 
it would not be my duty to exercise discretion in 
favour of the petitioner in this ease. 

I wish to say that the recent authorities to which 
1 have referred contain weighty pronouncements upon 
‘eases similar to the present. They among others 
should be studied by all legal practitioners who have 
to advise in like circumstances. The present case 
resents regrettable features. I realize that there 
must be little prospect of the parties effecting a 
reconciliation. In other circumstances. it might be 
‘well that the marriage should be dissolved, but the 
present case, owing to the conduct of the petitioner, 
is different. “T must emphasize that it is the duty of 
‘every petitioner in this Court to place the fact of his 
‘or her case most fully before the Court; and the 
‘wholesome and well-established rule that on interven- 
tion a decree nisi may be rescinded, if there is a 
failure to deal with the Court with the utmost good 
faith, is one that is not to be relaxed. 

In the present case the petitioner has not acted 
in good faith, and T have no doubt that it is not my 
duty to overlook her conduct. 

‘There still remains the question as to the custody 
fof the child. As the matter stood at the first hearing 
the petitioner was entitled to an order for custody. 
To-day she is not so entitled. The intervention 
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therefore succeeds and the decree of the 30th January, 
1931, is set aide. In the circumstances 1 propose to 
make no order for costs. 

The future care of the child is a matter for this 
Court; and if the intervener desires to be appointed 
geardian, as 1 have no doubt she does, she must 
institute proceedings to this end, under the Guardian 
and Wards Act, within two weeks, otherwise the ease 
will be placed in my miscellaneous list for mention. 
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N. N. Burjorjee for the appellants. A perusil of 
Book X of Manutye shows that property descends 
bbut does not ascend. “All property actually in pos- 
session” of the parents referred to in section 28 must 
mean moveable property and not immoveable property. 
In this case there is a trust deed under which the 
son entrusted to his mother the property which he 
had obtained from his deceased father and which 
had vested in him. Section 28 has reference to 
‘property that devolves by way of inheritance, and has 
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zo reference to property belonging to @ person who 
hhas handed over that property to his mother as a 
trustee. See May Oung’s Buddhist Law, page 224, 
On the death of the son his widow and not the 
mother is entitled to this property. 

Thein Maung for the respondent. Section 28, 
Book X, Mainzkye, lays down the law for partition 
in eases where a) son-in-law lives with his wife's 
parents. The son-in-law does not inherit, through his 
wife, any properly from her parents, He is only 
cenfifled to what has been given to the wife at the 
time of marriage and any property that is actually in 
the wife’s possession. See Kinwun Mingyi’s Digest, 
8. 320, Vol. 1, AUasanthepa, s. 245. 

In this case the alleged entrustment was before the 
marriage and the property was “actually in posses. 
sion" of the pareat within the meaning of section 28, 
‘Te principle of this rule is to keep” the ancestral 
property in the family. What the Burmese Buddhist 
Law regards in its rules for partition isthe family rather 
than the individual : Maung Po Aung’. Maung Kha (1)- 


Pace, CJ-—This appeal must be dismissed, 
One U Toke Pyo was a Burman Buddhist possess- 
ing considerable property. He married as his first 
who died in 1870. At the time of 
1890, there were surviving 
first marriage with Daw Kho, 
his second wife Daw Sone, and five children by Daw 
Sone—Ma Si, Maung Nyun, Po Aung, Ma Kyin and 
U Nyo, the respondent. . After the death of U Toke 
Pyo, disputes arose between the children of Daw 
Kho and Daw Sone and her children, with respect 10 
the right to participate in the property of which he was 
possessed at his death 


WILR 6 Rae aR 


























125 





INDIAN LAW REPORTS. [Vou X 


FEREs 
He 
it 
sf 
if 
Fuk 
iff 
if 


i 
i 
B 
4 
i 
i 


the children of Daw Sone—other than Maung Nyun— 

lived with, and were supported by, their mother. 
Now, under the Burmese Buddhist Law, on the death 

‘of U Toke Pyo, subject to any rights that the children 
the first marriage might possess to inherit the estate 


of 

‘of their father, Daw Sone, as his widow, would be 

his sole heir, and entitled to the residue of the estate. 

‘On the 21st October 1905 a deed of assignment 
into 
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(2 two the said parts tothe said Daw Ses: 
) and he remaining one part was sven to and wat set 
ride for the children by the sid Dew Son : 
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‘by which thee property is stared by the son or daughter-in ae 
(lc of deceased) aed the father and motheniniw ae tS? yy 
the danger dics tors she ts any fay, let the son-in-law 
have all he property, imate and inanimate, which was given to 
tm at the time of tig ; et him aso have all her personal 
chutes, aod al proper’ actly in possesion : the parents of | 
{he decewsed shall hve no hare thee or salle son-i-a 
ough be denaads the wife's inheritance of her parent, have 
ny ight to obtain Besides this he shall ot recover any of 
Is wiles property acally in the possession or heen! othe 
areas; ey shall retin it But has been placed tn theit 
charge alter the marriage, the pareats and som tw ball share 
itequally between them this is said when the (youn couple) 
have eo tamiy. Mt there be any children, ey shall inet the 
property left by thei gmadparents. Thus the ford recase ai 

Tasother ease the woman sh hve with her husband io 
his parents’ howe and the hatod aba di, let the lw be the 
fame ah above that isto say. if there be no children bora to 
them. If there be auy chiles, Jet dean inherit the grand 
parents property." 

It was incumbent upon the defendant to satisfy 
the learned trial Judge that at the time of his death 
Po Aung and Daw Sone were living together. The 
learned Judge has found that Po Aung had not 
separated from Daw Sone, and usually lived with 
Daw Sone at whose house he died, though sometimes 
he lived in his wiles parents’ house, and that he 
always managed Daw Sone’s property as her agent, and 
not being enitled thereto as an heir of U Tok Pyo. 

Now, it is not uninteresting to observe that in 
paragraph 12 of the first plaint that was filed it is 
alleged that after the award of 1892 and the deed 
of 1905 “the said Ko Po Aung, Ma Si, Ko Nyo 
and Ma Kyin costinued to live and work together 
with their mother”. No doubt, the plaint was sub- 
sequently amended for the purpose of pleading that 
after Po Aung’s marriage he and his wife lived 
separately fom Daw Sone; but, in my 
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there is force in the view taken by the learned 
Judge, “that the plaintiff should not be allowed to 
resile from the original statements in the plaint four 
Years after it was filed.” It is true that the defen- 
dant originally pleaded that Po Aung, after his 
marriage, lived separately from Daw Sone, and that 
subsequently he obtained leave to amend his defence, 
and by his amended written statement pleaded that 
they did not live separately. In paragraph 12 he 
denied, filer alia: 

" (a) that Ko Po Aung lived separately from Daw Sone xcept 
{or wmoath or twoafter his matte which took place about 23 
yenrs ago anc (8) that Ko Po Aunt had any’ establishment 
tepaate from Daw Sone” 

I think it is clear from the evidence that for two 
for three months after his marriage Po Aung and 
Ma ‘Tha lived at the hous of Daw Me, the bride's 
mother, and that for the purpose of some of her 
confinements she went to her mother’s house ; but 
there is evidence that according 10 Burmese custom 
it is not unusual that directly after the marriage, 
for a short period, the bride and bridegroom should 
reside in the house of the bride's parents, and that 
4 wife, when she is to be confined, not infrequently 
goes home to het own father and mother before 
the child is born. 

‘There is ample evidence upon the record, in my 
‘opinion, to justify the finding of the learned Judge 
that Ko Po Aung, and after his death Ma Tha, at 
all material times, were not separated from Daw 
Sone, but were living with her, or in one of her 
houses, and were being maintained by her, and that 
Ko Po Aung, at any rate until a year or two before 
his death, when he lost his reason, was looking 
after Daw Sone’s property as well as the property 
in suit as the paid agent of his mother. 
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the other isgues which were raised at the trial, and 
‘which were decided adversely to the appellants. 

‘The appeal is dismissed with costs. The appel- 
ants will pay the usual court fees. 


CONLIPFE, J.—I am of tHe same opinion both on 
the facts and on the law, although Iam bound to 
‘cunfess that at first 1 was somewhat doabtful about 
the whole aspect of the case. As my Lord has 
pointed out, the legal position depends upon section 
28 of Volume X of the Manubye Dhammathat. That 
section is, in my opinion, quite unequivocal, but 
curiously enough it has not been interpreted by any 
direct judicial authority. 
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Party Joe Pie AL 3 RC AT rere 
Leach for the appellants, The appellants main- 


they Ind adopted the larger of the two 
i respondents (Ix. B) as 

ely 
‘goods sold by them in the Burma market since 





1906, There were no importations into Burma during, 
the war but that made no difference. ‘The Peace 
‘Treaty of Versailles restored tu the German people 


rights acquired by them in trade marks before the 
far. Wulfimg v. Jivandas (1). The right 
to use Ex. B conferred the right to use the label 
Ex. Bi. 
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[Paoe, CJ. Is there any property in a trade-mark 
in India? .There is no system of registration of 
‘tmde-marks here, and so actions for infringement of 
trade-marks are framed as passing-off cases] 

‘The distinction between actions for infringement 
of trademarks and passing-off actions is shown in 
Kerly ca Trademarks, 6th Edition, page 13, and 
page 435. 

‘Assuming that the appellants’ labels were a colour- 
able imitation of the respondents’ labels the appellants 
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1927, There has been no acquiescence on the part of 


the plaintifls so as to deprive them of their right to 0, Now. 





sue. Acquiescence is 2 form of estoppel, and itis 
for the appellants to show that the plaintifls’ conduct 
for words misled them, and that they deliberately 
allowed the appellants to infringe their label. Moot 
Sicea & Co, v. Ranjan Ali (1) ; Ramsden v. Dyson (2). 


Leach in reply. In Moolji's case there was a 
finding of fraud, In the present case there has been 
no finding of fraud. 





Pace, CJ.—This appeal must be dismissed, 
‘The suit is the result of business rivalry between 
a French firm and a German firm which import 
perfumery into Burma. The nature of the perfumery 
with which we are concerned in the present case is 
Kadow, that is, a scent with a musk perfume 
“The plaintiis daim that for many years before 
action brought they ad acquired a reputation in the 
i ‘A and Exhibit Al, 
bearing a label and get up which was distinctive of 
the goods that they sold. They contend that in 1925 
the defendants defiberately put upon the market 
Kadow perfumery in bottles Ex. BI, with a label 
and get up that was a colourable imitation of the 
label and get up of Al, and they claim an injunction 
and other relief against the defendant firm prevent. 
ing them from selling Kadow perfumery with a label 
and get up of the nature of BI in Burma. Plaintifis 
further contend that in 1927 the defendants imported 
{nto Burma, and caused to be put on the market, 
Kadow perfumery with a label and get up Ex. B, 
which, the plaintifls contend, is a colourable imitation 
of their label and get up A, and they seek an 
wma winnie. 
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little bottle in which Kadow perfumery has been 0,5 Moat. 


sold by the plaintiffs. It is true that no direct 
‘evidence was called on behalf of the plaintifis to 


prove that any particular purchaser was deluded into ™ 


thinking that when he wished to buy Al he was led 
to believe that he was given Af when in truth and 
in fact he was given BI by the seller ; but that is 
by no means fatal fo the plaintiffs’ chim, It is, of 
course, material and proper evidence, and cogent 
evidence where the Court is in doubt whether an 
article such as BI is a colourable imitation of AL. 
Bat if the Court is clearly of opinion from an 
‘examination of the two bottles with the get up upon 
each of them that BI is a colourable imitation of 
AL, the fact that no witnesses are called to prove 
that they were deluded into thinking that BI was 
is not of so much importance. 

In this case, in our opinion, B1 obviously is a 
ccolourable imitation of Al, and if BL were offered 
to an unwary purchaser of the type who would be 
likely to buy AL in Burma and who wished to buy 
‘Alp such a purchaser, in our opinion, might reason 
ably conclude that BI was in fact Al, 

Having come to the conclusion that BI is a 
colourable imitation of AL the next question arses : 
Why was B1 imported into Burma and put upon the 
‘Burma market by the defendants in 19257 The answer 
‘appears to us to be a simple one. In 1924-25 and 
for many years previously AI had been proving very 
attractive to purchasers of perfumery in Burma, and 
T have no doubt that Messrs. Georg Dralle and 
Company of Hamburg, who imported Bl into Burma 
for the puipose of having it put upon the Burma 
market by the defendants did so because they 
desired by means of BI to obtain some of the trade 
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2a bic tad been worked up by the plants trong 

inner tA cami sein 

‘Aer the wor Alwar being’ hd at Rs 16 to 
Rs. 19 per gross. In 1925 BI was put oo the market, 
at Ri. 12 tw Rs 128-0 per gross. The lower price 
‘of B1 obviously would help the defendants to obtain 
& market for BI at the expense of Al. 

Now, why is it that it so happens that the label 
and get up of BI resembles Ai so closely? Becanse 
the defendants deliberately intended to pot B1 on the 
market in such 2 form that the incastious buyer 
ight be deluded into thinking that Bl was Al; and 


ie 





and get up of BI were imported into Burma ; in 1926, 
G25 doeen ; in 1927, 42,464 dosen ; in 1928, 36299 
ddosen ; and in 1929, 30,158 dosen. 

‘What is the defence? It is twofold. Firstly, 
the defendants contend that, although a diminutive 
Dalle with Ube pardenar dap and wet of Bt 

‘on the Burma market until 1925, inasmuch 
Srl ein sebetace only Bow mitalre, andthe 
label and get up of B has been on the Burma market 

1902 (or, as it is alleged in the written state- 
‘in 1906), they are entitled to a concurrent right 
‘the to use B, and the right of ser 
6 has acquired can be fathered on B1. Secondly, 
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phintifs have allowed the defendants to build 
sep a bge busioess in B and BI in Bartha, ad thos 


any further sale of these articles by the 


sme to be what I ventured to lay down in 3ooljé 
Sicc © Cou, Ramjan Ali (1) i Original Suit 
No, 2178 of 1927, while 1 was a Judge of the 
Calcutta High Court, In that case T held 


In Proctor v. Bennis (2) Lord Justice Cotton observedt 
tat 

“it be mecenary that the penom she allegs this pint ty 
stonkd have een acting ia iemorance cf the title of the cher 
‘man and that the other mam should have Lawn that keverance 
and not mentioned his own tie," 
‘and at page 761 Lord Justice Bowen added : 





the defendants to proceed and to expend money io ignocance 
the at hate ha hts ad meat to ert ec ight” 
See also Ramaden ¥. Dyson (3). 

In determining whether the plaintifis acquicsced 
in the infringement of At by the defendants when 
they put BI upon the Burma market the Court has 
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infringement, but whether he has acquiesced or not 

ig a question of fact that depends upon the circum: 

stances of the particular case under consideration. 
Again, there way be reasons that would afford a 
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principals in Paris would be in a position to instruct 
their representative in Burma to file a suit 

The representative of the plaintiffs in Burma from 
1909 onvards has been Mr. Isaac Meyer, and the 
question now is whether Mr. Meyer, who admittedly 
Knew in 1927 that BI had been put on the Burma 
market, deliberately refrained from taking any steps 
to vindicate his principals’ rights in such circum- 
stances that his principals must be taken to have 
squiesced in-the-iafringement of Al by BI, This 
question is not free from difficulty. Mr. Meyer was 
thoroughly conversant with the perfumery trade, and 
it seems to me difficult to believe that from 1927 
‘onwards (or 1925 a6 the defendants allege) Mr. Meyer 
Was not aware of the extensive aid increasing trade 
that was being carried on in BI by the defendants 
in Rangoon. On the other band Mr. Meyer gave 
evidence upon this issue at the trial, and he explained 
that the delay was due to several causes ; that he 
first became aware of the infringement in 1927 
that thereafter he got into communication, and had 
interviews, with Mr. Galle, a representative of the 
plaintiis who happened to be travelling in the East; 
that subsequently Mr. Meyer went to Paris and saw 
his principals ; and that it was only afler the matter 
had been fully discassed in Paris that it was decided 
to file a suit agains! the defendants for infringing the 
rights that the plaintiffs had acquired in A and Al, 
Tis unnecessary, however, in the present case to 
letermine that question, because there can be no 
doubt that at all material times the defendants were 
fully aware that both A and At had been sold for 
many years by the plaintiffs in the Burma market, 
and that in respect of the label and get up of A and 
‘AI the plaintiffs had acquired a well-known reputation 
in the market for their goods as denoted by A and Al. 
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holders of the bank passed a resolution for the voluntary 
‘winding up and reconstruction of the bank. A creditor 
has right to apply for a compuhory winding-up of 
company after a resolution for a voluntary winding- 
up hax been pussed, especially if his rights are not 


not 
always be to close down the company, The Court 
in a compulsory winding-wp is given the same 
powers as are given to the liquidators in a voluntary 

Under 5. 153, the Court can accept any 
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cannot fairly be considered until an- order for 
windingup is made. That is the only way in which %0fomon 
the interests of a minority who do not agree to the ation 
reconstruction can be protected. In re Bristol Joint "**™™ 
Stock Bank (1). If the bank bas no chance of a 
successful life even after reconstruction the Court 
will compulsorily wind it up. 

On the passing of a special resolution to wind 
up voluntarily the company must immediately stop 
payment of its creditors ; and if it comtinied to-pay 
its debts it will be making preferential payments, 
S, 203 (3) of the Companies Act. 

Lambert for the Bank was not called upon to 
address the Court 


Pace, C.J.—The appeal fails, In my opinion 
this is a mala fide and idle petition, which was 
properly dismissed by my brother Das, J. It is mata 
Jide, because it is not only apparent from the 
argument, but it was specifically stated by the 
learned advocate who appeared for the appellants, 
that the real ground upon which his clients d 
that this company should be wound up*compulsuriy 
by order of the Court is because the liquidators of 
the company, Mr. Dawson and Mr. Heaton, are not 
considered to be St ard proper persons to conduct 
the liquidation of the company having regard to the 
way in which they have managed the affairs of the 
bank from 8th June to the 22nd June 1931. ‘The 
object ind effect of an order for the compulsory 
windingup of a company is the closing down of 
its business. No doubt, in order that the assets of 
the company should be distributed among those 
entitled to them in the most efficient and fair 
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is petition for the compulsory windingup of the 13! 
mak, and he could not consistently or bond ide #.6:Romu 
have instructed the learned advocate who appeared pisos 
for him to contend that the real objection of the P= 
petitioners to the voluntary winding-up of the bank "rCH 
‘was that they disspproved of the way in which the 
bank had been managed, and had no confidence in 
Mr. Dawson or Mr. Heaton as liquidators, having 
regard to the manner in which they were carrying 
ut the voluntary liquidation of the bank, 
Now, who are petitioning for the compulsory 
Wwinding-up of this bank? Mr. and Mrs. Robson, 
‘who are depositors (0 the amount of Rs. 11,000, but 
as between them and the bank there is a dispute as to 
whether Mr. and Mrs. Robson are presently entitled 
to withdraw the sum which they have deposited ; 
Mr. Hormasji, who is a depositor for Rs, 8,000, but 
the sum which he deposited was not payable ‘until 
the 16th of July 1951 ; and the deposit of Rs. 1,200 
by Mr. Hormasji was repayable on the same day; and 
Mr. Biake, who had joined with the other peti- 
tioning creditors in filing the petition but who 
withdrew from the .case before the petition was 
heard. 
Mr. Burjorjce on behalf of the appellants has 
stated that in addition to the depositors for whom 
he appears affidavits in support of the petition were 
filed at the hearing by other depositors in Dawsons 
Bank the value of whose deposits amounted to 
Rs, 269,346. ‘The total value of the deposits in 
Dawsons Bank in June 1931 was Rs. 66,09,276 and 
depositors in respect of Rs. 11,35,556 at the hearing 
of the petition supported the bank in opposing an 
order for the compulsory winding-up of the company. 
Now, under section 174 of the Indian Companies 
Act “tie Court may, as to all matters relating to 














ae 


F.6Roiow 





1e31 


es 





INDIAN LAW REPORTS. — [Vot. X 


winding-up, have regard to the wishes of the credi- 
tors or contributories as proved to it by any 
sufficient evidence.” ‘The reason for the enactment 
of section 174 is plain. A company is 2 business 
concern, and it is fair and reasonable that the Court 
in considering whether it should order that. the 
company be wound up or not should have regard to 
the views and wishes of the creditors of the com- 
pany. If a company is unable to pay its debts or 
is temporarily in embarrassed--circumstances it is 
peculiarly a matter for those primarily concerned in 
its assets and well-being to determine whether the 
company shall be wound up or not. If the general 
body of creditors are of opinion that it will best 
serve their interest that an order for compulsory 
liquidation should be made and the company closed 
down, their views are entitled to respect; on the 
‘ther hand, if the creditors think that it will be more 
to their interest that the company should go into 
‘voluntary liquidation, again it is. primarily a matter 
for them to decide. | Voluntary liquidation may have 
as its object the closing down of the business ; om 
the other hand the creditors may resolve upon a 
voluntary liquidation, and their object in winding up 
the company may be not that the business should 
cease, but that the company should continue to 
transact business in a reconstructed form and under 
new conditions. Of course, the wishes of the 
majority of the creditors are ‘not binding upon the 
Court, but in every case the Court ought to give 
them’ serious consideration. It may be that the 
condition of the company is such that its very 
substratum has ceased to exist. For example, 
‘suppose a company has been formed for the purpose 
of performing stage plays at some particular theatre, 
and the site of the theatre has been acquired by a 
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Republic of Uruguay, owing to temporary financial 
‘embarrassment, was unable fo pay the interest which 
it had guaranteed, and in the events that happened 
interest was not paid by the company to. the 
trustees. ‘Thereupon a petition for the compulsory 
winding-up of the company was filed by a minority. 
of the creditors. In the cousse of his judgment the 
Master of the Rolls observed : 


“There is another ground oo which I thiok also. the petition 
should be dismisied, and it is this, that bondholders to the 
ammovnt of £192,700 have instructed counsel to appear for them 
{0 oppose the petition. Now under the 91st section (which 
‘corresponds to wection 174 of the Indian Companies Act) it has 
been decided that the Court may have regard to the wishes of 
Persons opposing a windingep petition. It has been decided 
‘Oat the section authorizes the Court even to relase & winding-ap 
order,  Tagree tha, a8 general rule, a creditor ix entitled 40 
Wwinding-op order er debit jase; bot that rule és not without 
an exception jan if ever there was a case of exception, 1 think 1 
Ihave it here, Supposiog my Wiew of the nature of the teste 
‘ment is pot correct, and that the petitioner is a creditor of the 
company, he is a fari fas creditor with the others; that 1, he 
hhas only 600 compared with £143,700, and he has not pot 
single perion to support him. He has £600 compaved with 
£192,700, the holders of which lange amount actually appeat to 
‘oppose him. He then being a fri fas creditor can ooly se on 
lehalf of himself and all the other creditors. Any jedkment that 
conld be obtained by a winding-p order or otherwise isto enure 
to the benefit all If ever there was a casein which the Court 
‘might say that it shoold have regard to the wishes of the creditors, 
think we have it here. Mr. Buckley di not wongest they were 
not lanly represented, nor did he dete that a meeting should be 
‘alled. Wat then Ihave to look also to the circumstances of the 
‘case, and thoagh I should have regard to the wishes of the credi- 
tors, I must also ge what sot of cae itis in which they express 
their wishes. Now the mater standin this way. The railway 
‘arms something, and the trstees divide all they can rom that. 
‘The Government ofthis Republic of Uruguay bas guaranteed the 
‘payment of the interest to a cetaia extent, ands not performed 
its guarantee. Theres 20 means of suing the Republic, or uaking 














‘kcumntances of the exe, and seeing what Ins been decided by 
the authorities and havigfecard to the wiser of the credo in 
the matter, I thick, on the second groan, the Cont wil propecly 
sere pal oreo by ene the err” 

In re Crigglestone Coal Company (1), Buckley, J 
observed : : 

1 think that, as between the creditor andthe company ia 
debtor, the creditor wo prover sapolvency i within exception, 
‘tiled er dt astitae o  winding-ap ode. Bal then comer 
‘vother ‘comieratioe vin that the order which the petioner 
‘ceks i pot an oxder fr his beaesi tan order forthe bene 
(a clas of which ben a member. The right a debe eet 
ot his individ right. bet his representative right. Wa major 
lth clas ace oppored te his view, aed. comider that they have 
2 Detter chance of geting payment by ating rom seizing the 
‘Sects then spon. geowal grounds and wpon secon 91 of the 
Companies Achy 1862 the Cour gives eet to rch riht at the 
trary of the chan dere to exercise. Ths ao exrion. It 
{2 ecmgniton ofthe rid bat lem that tthe right ot of 
the individ bet of the cane: tha forthe majority 20 sack 
to evn the order mtn serves the intrest of fe cane 

Now, what attitude have the creditors adopted 
towards this petition? I do not suppose that the 
creditors of Davrsons Bank, while it is being wound 
‘up voluntarily, would be prepared to give a free hand 
to the liquidators of the company to manage the 
affairs of the company in their own way without 
consulting the wishes of the creditors, and itis always 
‘open to the creditors at any time to petition the Court 
fo wind up 2 company compulsorily when it is in 
‘voluntary liquidation. In the present case we have 
to consider how mutters stood on the 22nd of June 





(a) 98 Cm Dim 337» 38. 
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1931, when the present petition was filed. ‘The petition 
for compulsory liquidation was opposed by 





seriows prejuiice of, another and much 
larger chins in order 'n give colour to the 
and 








to the class of crediturs to which the 
petitioners belong. 

‘As regards the first ground wpon which the petition 
was founded, namely, that on the 22nd of June, the 
company was unable to pay its debts, reference has 
been made to Exhibits B, C, and D, for the purpose 
of establishing by way of admision that on the 22ad 
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f June the company was unable to pay its debts, 


ine the bank vas not in a position to pay its debts, 
Vth all respect Iam unable so to construe these 
exhibits. 

Dawsons Bank was formed for a laudable object, 
which must have the sympathy of all persons who 
have regard to the welfare of a country like Burma. 
‘No one can live for any length of time in a province 
| of the Indian Empire without being aware that one of 

the great difficulties that stand in the way of the 
cultivator is that he bas not enough credit or capital 
to work as a free man should. Any bank, such as 
Dawsons Bank, which has for its object the financing 
‘of cultivators on henest and reasonable terms in order 
to enable them to cultivate the land without undue 
harassment and anxiety, is performing a public service. 
Bat the success of such a bank depends largely upon 
the proceeds of the paddy crop from year to year. 
‘A number of persons have deposited money with the 
bank for fixed periods, and the money so deposited 
thas mainly been invested by way of loan upon petty 
agricultural adventares. OF course, so long as there 
is agricultural prosperity in Burma, Dawsons Bank will 
be in 2 Rourishing condition, and the normal variation 
in the erop from year to year will not seriously affect 
its stability. Bot in an. agricultural country Like 
Burma some temporary disaster, coincident perhaps 
with other transitory difficulties, may occur which for 
the time being will render the collection of the debts 
ddue by the cultivators to an agricultural bank a matter 
of great difficulty, and if such a period of depression 
is unduly prolonged the stability of the bank may 
grievously be diminished. The position of the bank, 
however, at any particular time must depend upon 
the circumstances then prevailing. 
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of the bank in the future would be to 18 
ie the system of raising capital by'way of fixed #0: Ror 
pais. tal Giletining Sor tllaaesters Ge Noh. “oatee 
debentures, thereby guarantecing fixed capital SMU" 
the company, and, in their opinion, rendering the "4% Cd 
‘stability of the company and the position of the 
depositors more secure. 

As I read Exhibits B, C and D, so far from 

interpreting these documents as containing an admis- 
sion that the bank on the 22nd June was unable to 
pay its debts, I am disposed to regard it as a frank 
statement by the management of the bank to the 
‘effect that although the bank was in a position to 
pay its debts and was a solvent concern on that 
date, they must as wise and reasonable persons make 
provision for contingencies in the future, 
‘am of opinion that the evidence adduced at the 
hearing of the petition to prove that the bank was 
tunable to pay its debis on the 22nd June would not 
have justified the Court on that ground in making 
a compulsory order for up the company. 

The second ground upon which the petition is 
based is even more unsubstantial, Indeed, the 
moment it is investigated it collapses. My learned 
brother in the course of the argument invited the 
learned advocate who appeared for the appellants to 
explain what was meant in paragraph 11 of the 
petition by the statement that the management after 
the 8th of June 1931 had been “ paying one class of 
its creditors im preference to, and to the serious 
prejudice of, another and much larger class in order 
to give colour to its contention that it is not insol- 
vent”. » Cunliffe, J, asked whether it was intended by 
that paragraph to convey that the petitioners were 
in a position to prove that between the 8th of June 
and the 22nd of Jone the liquidators had been 
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further payments to anybody after that date. For 19 
the reasons that I have stated I am not prepared to ®.0-Rowox 
hold, as at present advised and for the purpose of p.tiom 
this petition, that on the 8th of June Dawsons P&H 
Bank was unable fo pay its debts. But the fallacy 60% 
‘of the argument became apparent when it_was 
conceded that until the 23rd of June Dawsons Bank 

was a going concem, and as a business undertaking 

inn ese it was bound to pay any debts which accrued 

due before the resolution for voluntary liquidation 

had been passed. In my opinion this contention, 

which was solemnly urged on behalf of the appellants, 

not only cannot bear investigation, but denotes a 
complete misconception of the true’ position of the 

bank. No bank, however sound its financial position 

may be, Keeps liquid cash in its coffers sufficient to 

satisly ‘the demands of all its customers. even on 

current account. If all the customers of @ bank on 

the same day decided to claim payment forthwith of 

the balance due to them on current account there is 

no bank, I take it, which would be able to. provide 

cash from its ill 1o satisfy its customers’ demands. 

‘When the learned advocate was asked whether that 

was not s0, his answer was: "Yes, but it can obtain 

credit, Some other bank will come to its rescue 

and will enable it to tide over the temporary 
embarrassment.” That normally would be the case, 

and that, I apprehend, is what happened in connee- 

tion with Dawsons Bank, because it is not denied by 

the learned advocate on behalf of the appellants that 

in fact these 10 lakhs were paid to the creditors of 

the bank before the 22nd of June. Where did the 
money come from? The tank must have obtained 

it either from its own coffers, or from other persons 

who were willing to give it credit. Ihave a shrewd 

notion that the increase in the secured overdrafts of 
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Ganguli for the appellants. 


died leaving four children * (1) U Chin, who married 
the plaintiff as his second wife, and who survived 
him. U Chin died in 1920 ; (2) U Taung Thu, who 
died unmarried in 1904; (3) Mai Dok Ma, who died 
and (4) Mai Bu, the defendant, 
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fhocn the subject of tigation, and the validity of 
ther adoption is not now challenged. 


‘The case het ron a somewhat strange course. A 24 OnGm 


artist decree was passed by the learmed District ain cx. 
Judge of Minbu, That decres was considered by the 
High Court on appeal. This Court, 


ing of opinion 
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of U Weik Gale and his wife there was 2 division 
of his property between bis four children before they 
died. It is the common case of boi parties that 
no such division took place, and that no. partion of 
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the estate of U Weik Gale was ever made. This is 
a case, therefore, to which section 17 directly applies, 
and in the events that have happened itis immaterial 
whether the property in suit is joint property or the 
separate property of the several children of U Weik 
Gale, In cither case the plaintiff as the sole heir of 
U Chin is entitled to one-half, and Mai Bu was 
entitled to the other half. The leamed trial Judge 
has 30 held, and, in our opinion, any other decision 
upon this issue in the circumstances obtaining in 
the present case would not be correct 

The learned Chief Justice then proceeded to 
‘determine other issues raised in the appeal. 

Cunuiree, J. concurred. 
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Tambe fer the applicant. The article complained 


of was published befurs the poblication of the Indian 


Press (Emergency Powers) Act, 1931. Under = 68 
of the Government of India “Act, 2 Bill does not 
‘become an Act until the Governor-General in Council 
declares his assent by notifying it in the oficial Gazette. 

(Pace, C.J. A Bill becomes an Act as soon as 
it is daly assented to alter passing the two houses 
‘of the Legislature. The notification of assemt becomes 
necessary only in the case of Bills reserved for the 
signification of His Majesty's assent.) 

‘A poem glorifying a rebellion is not necessarily 

an incitement to murder within the Act. See Sarat 
Chandre ¥. Emperor (1). The newspaper in this 


A. Eggar (Government Advocate) for the Crown. 
The wording of & 4 of the Act is wide enough to 
cover the words complained of. The ruling in Sarat 
Chandra’s case (1) does not apply in this case. 


Pace, C.—This_is an application to set aside 
‘orders of the 25th of November 1931, passed 
‘upon the applicant by the Local Government under 
section 3, sub-section 3, and section 7, sub-section 3, 

Jodian Press (Emergeacy Powers) Act, 1931. 
‘The applicant is the proprietor and keeper of the 
and alo the publisher 
in the Tamil language 


g 





‘the same news 
paper on the 23d of October 1951, 2 leading 


Hom mca 
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article containing, certain passages which appeared to 
the Local Government to offend agrinst the provie 
sions of section 4, sub-section 1, of the Act. Under 
section 3(3) it is provided that 

“Whenever it appears to the Local Goverouent tint any ‘or gre 
Briotng-press Re in any place inthe feritores under ita ane POUND 
iteation in respect of wich scearty under the. proviions of ths PibrC 
‘Act hae not been rewired, or having been requied hus been 
‘elon under sob-section 2) wed fo the porpose of printing 
or publishing any newopaper, book or oer document conaaing 
any words sensor visible repeseaations of the ate described 
in section 4 subsctig 1), the Laval Government way. notice 
In writing to the Keeper of the pros. sting dering sch 
words, sigas or viable repeseatitions, under the heepet 10 depos 
‘with the Magistrate with whose jriadition the pres is nuated 
secorityt such an amount, not being les than fve hundred of 
tmore than three thowrand ropees asthe Local Government ay 
think to regsire in money oF the equivalent threo insecurities 
ft Goverement of Tn the pon mang te depnt may 


Secuon 7 (3) provides that - 
 Whencrec it appears to the Local Government that a newse 
‘paper publi within its tereitories, in respect of which security 
‘under the provisions ofthis Act has not been required, or hve 
‘been required has been refunded wnder sub-section (2) contains 
any words, signs or visible represetatioos of the mats described 
in section 4 sub-section (1), the Local Government mys by 
notice im writing to the publisher of och newspaper, tating OF 
Aeseribing such words signs or visible representations, require the 
publisher to deposit withthe Magistrate withia whouejrisdiction 
the newspaper is peblished, secunty to such an amount, aot being 
less than ve hundeed or more than three thousand rapes a8 the 
Local Goverament may think ft to require, in. money oF the 
‘equivalent thereat i sexcties of the Government of India as the 
[person making the depost may choose.” 
‘The words, signs or visible representations of the 
nature described in section 4 (1) referred to in 
section 3(3) and section 7(3) are = 
“any woeds,sigas oc wisble representations which 
(a) incite to oF encoorage, of tead to incite to or to 
‘excourage, the commission of any offence of 
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monte or say enesinbie fence involving 
(0) drecty or indcvetty exyren approval o amication of 
any wach ofsce, oF of say person real oF fctitins, 
who has commuted ox i alleged cr represented to 
Ihave commited any sach eience” 
Accordingly, on the 25th of November 1931 the 
‘orders were served upon the applicant 
‘under section 3, subrsection 3, and section 7, sub- 
section 3, of the Act, respectively. 

[His Lordship here set out the two orders dated 
the 25th of November 1931 served by the Local 
Government on the applicant, as a keeper of the 
press and as publisher of the paper, requiring him 
to deposit Rs. 750 with the District Magistrate for 
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Pe 
ere. ages. Indsed, with the exception of the word 
Setalis Ahimsa” the Tamguage in hich the article is 
adit, couched sounds strangely Tike « warery, andes il 
tera in the mouh of a peri. Yet such tho. applicant 
vor Inv claims to be. What is the meaning of the word 
Pa "2 A" means “not,” and “himsa"” 














Sh * Abin 
“injury " or “*harm,"” and the essence of the doctrine 
of “Ahimsa,” we are told, is that the'surest way (0 
overcome evil is to do good, asd the best method 
of combating force is spiritual endeavour, to the end: 
that there may be brought about a new cra of 
\dness, mutual consideration, and good-will, 
Now, the applicant stited that he had published 
icle in question because he was a follower of 
fone Gandi, a political doctrinaire and agitator (rom 
the west of India; but the doctrine of “Ahimsa” 
appears to me to differ folo coclo from the precepts 
of Gandi, Gandi is not a pacifist but a fighting 
politician, although, no doubt, he is wont to protest 
felies for success in’ his campaign against 
the British Raj upon such weapons as satyagrayha, 
the refusal to pay taxes, and the boycott of Brit 
goods, rather than upon the cannon) of the sword 
and he commends passive resistance, non-violence, 
and non-physical force, as the weapons best suited to 
overibrow the British government in India. T am 
not prepared, however, to hold that all propaganda 
in support of passive resistance necessarily tends 
to incite persons to commit crimes of violence. 
Tt depends upoa the language that is used and the 
surrounding circumstances. A firework thrown into 
the jungle in July would be innocuous ; in March it 
might cause a conflagration. But upon one subject 
there will be found unanimity of opinion on every 
side, for there is no doubt, I apprehend, in the 
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Joshi Bai, who 
im onde towave the high wrt of r= chostiy ove to redeem 
the Deuntitud country ef ter Buh, plowed ber danser deer 
fn ber tetom in the ayant presence ef ajput Kings of 
When, Sunterd and Marcae, teu her Werminly Wood sad 
Lebwed mle Whe spirit of escian oa the Mood of the 
eae Wate” 

‘The auilwr of the arficle thes proceeded (9 exhort 
hin readets to free India from the Fitiah Raj = 

“Todas itm cary cor potted (or wc! Wepre and 
‘tart for the battle front. Come ye all’ 
and be concluded in 2 minatory vein : 

Laat year we etverved devout thin festival Dy doing penance 
in the pein. Tater we celebs t te the ekle-cgre peas 
‘Sahout the four walls We bave weil and potsteciy sharpened 
the wespon ot“ Ahlan” lnms-raclence) and testes ty sharpoese, 
and heather (The Rownl Table Coaference ting & being 
fmapeded amt We Neto TF 0 tale oe was overtaroad. Cor 
‘Revers Goel wold sat? the bite as aoon eg he rotorved Be 
‘Patched (er viet? Lat the grip be on ht Rand of the eran 
‘f" Ahiman” Inoa-vislescel. As noon an ardac i twa ft 
‘craw cot (susbeathl irty-taree eves of perdi tas awsep 
(ce cat ne ine (crt) them up. Cull fall or compte Ere 
dom s attain tere wil be no rest or cenaion ka the messin. 
‘May the Godilas of Victory live! Let tke Gosidews ot Heroien, 
shine 








Now, if these words fad boon addressed in their 
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the persons to whom they were addressed, in 
opiniog, it cannot fairly or reasonably be held 
the words of which complaint is made “‘incite 
‘or encourage oF tend to incite to or encourage the 
‘of any offence of murder, or any cognizable 
involving violence," or ae ctherwiat within the 
‘of section 4 (1) of the Act. The result is that 
application succeeds, and the orders will be set 


Seek 


i 


EF 


CuNtiPrE, J—I am of the same opinion, but I 
{think that this is & case which is near the line, 
‘There is no doubt that the translation of the excerpt 





Let your grip on the tale of te *Abina's* 
‘sword "; whereas, a8 we know, the correct translation 
is: “Let the grip be on the handle of the sword of 
“Abimsa.’” It goands as if the word “ Ahinm:" 
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+ CRIMINAL REVISION. 
eee Br I Car 
MAUNG KYI PE 


= 
MA HTU INS 
Crema Pram Cae ht of 5 a0 ens ingen 
Fr eye ny 
| perce who he nr «mente uyenomemt ac 
‘unre par cesta ary of aun wear © a8 The Coed 
(China Procure cant bene ty sop el Yor ot 
{aah in tape femme eta ream 
No appearance by the parties. 


‘Cans, J.—This proceeding arises out of two succes 
sive applications for tbe recovery of arrears of main- 
tenance under section 488(3} of the Code of 
Criminal Procedure made in the Court of the Head- 
‘quarters Magistrate of Mergui. 

Both cases were very carelessly dealt with by the 
Magistrate, and the District Magistrate in making his 
‘order of reference has been to some extent misled by 
the Headquarters Magistrate's orders, so that the facts 
stated in the order of reference ‘are not entirely 





correct. 
On the %h of May, 1931, Ma Hts In applicd for 
the recovery of Rs. 40, being arrears of maintenance 
at Rx $a moath 

A distress warrant 

delay, Rs. 5 was 

dent's property. This distress warrant was lictually 
issued for nine months’ 

Rs 45. This was is 

great carelessness 
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Rs. 5 had been realized, the Magistrate proceeded 
to sentence the respondent to one month's simple 

‘Tiat order was passed on the 24h 
of August, 1931. 


‘On the 19th of September, Ma Hia In filed 
farther application in which she stated that 
there were Rs 30, arrears of maintenance, and 
Rs 29.80, as costs, will outstanding from the first 
application, and fuither that since then there tad 
accumulated further arrears of KS. 20 for foar months’ 
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referring to the original decisions. I have myself 
referred to them, and I find that in fact neither of 
them now in issue at all. 
‘Queen v. Moodoosoodin De, (1). This case deals 
simply with the question whether, after imprisonment 
in default of paytent of fine has been served, the 
cffcnder ts still liable to fave the amount levied by 
a sale of his moveable property. There is nothing 





‘These decisions are, therefore, of no use in the 
Present proceeding, and I am compelled to say also 
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and that the bail bond on- which te has been released 
under the District Magistrate's orders be cancelled, 

‘That, however, cannot be the end of the case, As 
have already said, Ma Hitu In in her second applica- 
tion claimed to recover further arrears of Rs. 20 for four 
months’ allowance, and that claim the Magistrate 
hhas not yet dealt with. His Criminal Miscellaneous 
Case No. 58 of 1931 is, therefore, remanded 
fo the Magistrate, who will proceed to deal with it 
in accordance with lw by ‘suing a warrant for the 
total amount claimed, and, if on that warrant the 
arrears ate not realized, by considering. the question 
whether Mauax Kyi Pe should or should not be 
sentenced to imprisonment in respect of the arrears 
of Rs, 20, which was not dealt with in the earlier 
case, and I express the hope thai this time in dealing 
with the application the Magistrate will display more 
care than. fe has dove in the previous proceedings 

‘The District Magistrate in his order of reference 
thas raised the question whether under section 488(3) 
‘of the Code the total sentence which may be passed 
at any one time is restricted to one month or whether 
a defaulter may be sentenced to one month's imprison 
ment ‘in respect of each month’s arrears. Since in 
both proceedings the Headquarters Magistrate passed 
only a sentence of one month's imprisonment, this 
question does not seem to me to arise, and I, there- 
fore, express no opiaion upon it, except that the 
decision in Zaw Ta ¥. King-Emperor (1), appears 
to be the latest authoritative Burma ruling on the 
question, and that, therefore, unless and until that 
decision is overruled, Magistrates in Burma should 
bbe guided by it 
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the allegations set out in the petition and in 
the affidavits in support of it are true I have no 
doubt that an order of transfer ought to be made. 
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Mr. Barretto is both the Deputy Commissioner 
and the District Magistrate of Pyapbn, and I agree 
with the view of my learned brother Sen, J, to whom 
an application for the transfer of these proceedings 
hhas already been made, that the diary of the First 
ional Magistrate of Bogale, who granted bail to 
the first pet ipports the allegation that he 
subsequently camclicd the bail bond by 
‘Of the first petitioner “under cuders of 
Magistrate, Pyapda” (oc: diary. erder--12th March 
That is one of the allegations upon which 
the present appli based, If 
is the fact that the District Magistrate of Pyapon 
gave directions to oF otherwise attempted to influence 
a Magistrate, who for certain purposes was subordinate 
to him, in respect of any order that might be passed 
by the Magistrate in the exercise of the jurisdiction 
with whicly be had been entrusted, 1 do not hesitate 
to say that the District Magistrate acted not only 
indiscreetly, but must improperly. 

It is further alleged that on another occasion the 
District Magistrate, acting either in that capacity or 
as Deputy Commissioner of Pyapdn, wrote to the 
Additional Sessions Judge who had granted bail to 
‘the first petitioner requesting the Additional Sessions 
Judge to review the order that he had passed if he 
‘could see his way to do so, It is alleged that the 
Additional Sessious Judge replied : “1 am_ afraid 1 
have nu power to review my own order.” What the 
Additional Sessions Judge ought to have done was 
to have taken immediate steps to ensure that in the 
future he should not again be interfered with by 
the District Magistrate in the exercise of the criminal 
jurisdiction that had been committed to his trust. 
If this allegation also is troe it would afford a farther 
‘ground for concluding that the District Magistrate of 
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42 Pyapta fad acted in connection with the prescat 
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case in an unjustifiable and improper manner. 


Lam, phrehe papel mye poorer 


hn inna scaend io tha cs, on 2h 


y¥23 


seca 
iy 


me 
roe 


i] 


I 


t 


an 


Dinar 


deepal 
i Het Hl 





Vou. x] RANGOON SERIES. 


‘The petitioners gate, having regard to the action which 
allege has been taken by the District Magistrate 
terfering with the administration of justice by 
judicial officers in the district, that they apprehend 








investigated or tried by a judicial oticer in the district 
‘over which the District Magistrate of P'yapon has charges 
‘When an application for a transfer of these pro 
‘ceedings was before Sen, J., om 18 occasion the 
learned Judge stated that he was "not satisfied that the 
Magistrates who have dealt with the case have shown 
any real bias against the pelitioners . . . . s 
‘The most that can be said on behalf of the petitioners 
is that the police have displayed excessive zeal in 
this case, and that the District Magistrate bas also 
taken an active interest in the case.” 
all due deference if T had taken the same 
view of the matter as that which commended itself 
to the Jeamed Judge, and I bad thought that the 
Magistrates in the PyapOn District had shown any 
bias at all against the accused, I should have felt 
bound to transfer the proceedings from their jurisdic- 
tion, It is a fundamental of the due administration 
of justice that Judges and Magistrates should not 
only be fair and impartial, but also should appear to 
reasonable persons to be fair and impartial, and that 
neither accused persons nor litigants should have any 
reasonable ground for supposing that the Judge or 
Magistrate who is trying a case in which they are 
concerned is biassed either in their favour or against 
them. ‘The law, as Lush, J., observed in Serjeant 
Dale (1) :— 
“has egard not so mach perhaps to the motives which ight 
‘be supponed to Bas Judge a tothe susceptibilities of the Hitiant 
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has forwarded to the Court, and in considering whether 
a transfer should be ordered I shall not travel outside 
the three specific allegations which I have mentioned. 
As regards the allegation in. paragraph 4 of the 
petition “that the learned District Magistrate acted 
‘wrongly in influencing the learned First Additional 
Magistrate to cancel the bail-bond resulting inthe 
first petitioner being re-arrested by the police”, the 
report does not appear 10 contain any denial or 
‘explanation. As regards the allegation in paragraph 10 
‘of the petition that * the Deputy Commissioner wrote 
to the Additional Sessions Judge ‘to request if you 
‘would sce your way to review your order of bail’” 
the allegation appears to be borne out by the diary 
of the Additional Sessions. Judge, and the District 
Magistrate hus reported that 
"it appears tome that there wees suiciet grounds forthe 
‘Additions Sesions Judge to review his order, and insend of 
{etoring the report the District Superintendent of Police I 
tobe to the Additonal Sesions Judge reqoesting Ka fhe 
‘cool ee his way to review his ceder of bai. ‘The Additonal 
Senious Judse related the report to me saying that he bad no 
‘ower to review his order, ad | accordingly iatructed my office 
{o pet up the raling on the subject (ride rage 1064, para. 7, 
Sotoni Criminal rocedore Code, the tenth edition hich ouibiy 
ecaped the Additonal Sessions Jodge's tention. The Additonal 
Serslons Jie on reedpt ofthe ruling quoted revisted his order 
tnd canceled the bail” 
1 feel bound to say that in approaching the Addi- 
tional Sessions Judge in this manner the District 
“Magistrate acted most improperly. If t was considered 
expedient to obtain a reversal of the order granting 
bail to the first petitioner a formal application should 
hhave been presented to the Court in that behalf as 
provided by law, and for the action of the District 
Magistrate in communicating with the Additional 
Sessions Judge in the manner he did, in my opinion, 
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judicial fonctions ix not to be permitted and will not 
be countenanced under any circumstances, and that 
any person who seeks o approach a judicial officer 
in connection with a proceeding that is sub fudice 
‘before him otherwise than in the manner permitted 
and prescribed by law will incur the reprobation of 
all right-thinking ‘people, and will be subjected to 





APPELLATE CIVIL. 


(ee Sr stn Pah Cat Pa Me Mp Bm, 
MAUNG CHIT axo axotuen 
% 
S.PLY.S.P. CHETTYAR FIRM" 





Pack, CJ.—This appeal must be distnissed. 
‘The sole contention on behalf of the appellant is 
‘that if « debtor happens to be present at the hearing 
‘of an insolvency petition an order of adjudication 
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ceannot be made, whatever the circumstances may be, 
unless the debtor has been examined. (Provincial 
Insolvency Act (V of 1920), s. 24 (2) (4) 

The learned advocate for the appellant conceded, 
however—as I think he was bound to do—thal, if 
at the hearing of the petition the debior is present 
but refuses to submit (© examination, he ought not 
to escape an order of adjudication merely upon that 
ground, and that in such circumstances the Court 
‘would have jurisdiction to pass an order adjudging 
the deblor to be insolvent. 

Failure to examine the debtor is not one of the 
facts upon proof of which the Court is bound to 
dismiss the petition (see s, 25), and, in my opinion, 
unless the deblor ix thereby prejudiced, failure to 
examine the debtor as provided in section 24 (2) 
does not ipso facto vitite the adjudication order, 

In the present case we are informed that at the 
hearing of the petition the leamed advocate for the 
petitioning creditor and the learned advocate for the 
debtor in the presence, and with the consent, of the 
debtor agreed that there should be mo evidence 
taken on either side, and it is common ground that 
the debtor desired that he should not be examined, 
‘The learned Judge decided—and the correctness of 
his decision is not challenged—that an adjudication 
‘order ought to be made upon the ground that the 
debtor had’ committed an act of insolvency under 
section 6 (0) of the Provincial Insolvency Act. It 
is not suggested that the debtor has in any way 
been prejudiced by reason of the fact that he was 
not examined. 

In such circumstances, in my opinion, the appeal 
fails, and must be dismissed, 


Mya Be, JI agree. 
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McDonnell, for certain creditors. There is a 
preliminary objection that no appeal lies from this 
order. $s, 38 and 202 of the Indian Companies Act 
provide for all appealable orders, and the present 
‘order is not one of them. ‘The Full Bench case of 
P.K.P.V.E, Cheltyar v. N. A. Firm (1) defines 
what a “judgment” is under clause 13 of the Letters 
Patent, and Das, Js order was not a “ judgment”, 
It has'not put an end to the proceedings ; on the 
contrary it has paved the way for the proper 
ascertainment of the wishes of the creditors in. a 
regularly constituted meeting, that would enable the 
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Court to come to a final decision whether the 
proposed Scheme should be sanctioned or not, Not 
all orders passed by a Judge in liquidation proceed- 
ings are appealable, see Ghansham Das v. Hindustan 
Bank (1). ‘The Court has an inherent power to give 
directions in respect of the holding of meetings. 

Leach, for other creditors. The order of Das, J. 
merely decided how the statutory mecting was to be 
held, It did not affect the rights of the parties, 
‘An order made in the winding up of a company to 
be appealable under s, 202 of the Act, must be a 
‘judgment " within clause 13 of the Letters Patent, 
‘See Sansar Chand v. Punjab Industrial Bank (2), and 
Madan Gopal v. Sen (3). 

Lambert, for the liquidators. The order of Das, J. 
is a final order. The creditors have recorded their 
votes in a certain way, and are entitled to the benefit 
of that voting. The result of another meeting may 
not be the same. Levy Brothers and Knowles, Ltd. v. 
S. K. Day (4). §, 202 of the Act gives a right of 
appeal from every order in a winding-up proceeding, 
and the restriction relates only to procedure, vis, 
that the appeal should be brought within the’ time 
prescribed for it. The Legishture has not said that 
the right of appeal is to be governed by the Civil 
Procedure Code, hence every order in a winding-up 
proceeding is appealable. In The People's Industrial 
Bank v. Har Kishan Lal (5) it was held that the 
right of appeal is an incident of the winding up. 

Young, for other creditors. The effect of Das, 
I's order is to ullify the consent of the 
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creditors who had sent in their proxies. The learned 
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Jodge’s order cancels the meeting, and the date of a Dave 
‘meeting is always important in winding up matters. 1, Howes. 


‘Once a meeting has been held according to the 
directions of the Court, and the voles have been 
recorded, the Judge become functus officio, 


[Pace, CJ. S. 153 of the Act gives a wide 
discretion to the Court to prescribe the form of a 
‘meeting. But the position may be different when a 
meeting has been duly held and votes duly cast 
according to the directions of the Court, If the 
Court cancels that meeting and orders that another 
meeting be held such an order may abrogate the 
vested rights of the creditors who have duly cast 
their votes, and if the order finally determines 
their rights is it not a “judgment”? Was any 
resolution passed at this meeting 7] 





Yes. A resolution was put before the mecting, 
‘votes were recorded, but before the result ofthe poll was 
ascertained the meeting was adjourned to obtain the 
‘Court's opinion om the proxies. 


‘McDonnell and Leach in reply, Voting at a meeting 
is a procedural act. The same persons can vote again 
‘The meeting did not decide or take away any of 
their rights. S. 239 of the Act enables the Court to 
order a meeting of creditors whenever it desires to 
ascertain their wishes. 


Pact, CJ.—On the 15th of December, 1931, Messrs, 
Stuart, Smith and Allan, Chartered Accountants, who 
hhad been appointed scrutineers by the Court to assist 
the chairman of a statutory meeting of creditors held 
under section 153 of the Indian Companies Act (VIt 
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192 of 1913), filed a petition for directions ax to the 
‘L damox validity of Zertain proxies which had been: used at 
trons, the statutory meeting. 
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‘mine that the decision of the creditors who had duly 
voted for and against the scheme at the meeting of 
the 11th December, 1¥31, should not be ascertained 
or recorded ; and io render inoperative the poll that 
had been taken at the statutory meeting held on that 
day. In my opinion the order of Das, Ju as made 
was a “judgment ” within cluse 13 of the Letters 
Patent, and as such was appealable [soe Levy Brothers 
and Knowles, Lid. v. Subod Kumar Day and 
‘another (1). It is necessary therefore to consider the 
case onthe merits, and in my opinion the appeals 
should be allowed, and the order of Das, J set aside, 
‘The petition appears to me to be wholly misconceived, 
The function of the applicants 2s scrutineers, pursuant 
to the order of Sen, J, was merely toassist the chairman, 
1f, and in so far a5, the chairman required them to 
assist him with their experience and advice in connec- 
tion with the poll it wae the duty of the scrutis 
to comply with his request. It was not the duty of 
the scrutineers, and they bad no right, to decide 
whether any proxy was good or bad. The persona 
designata {9 determine that question was the chair- 
‘man of the meeting. Upon that matter nothing 
could be clearer than the order of Sen, J., of 
the 2nd December, 1931, “I also direct that the 
decision of the chairman as to the admissibility of 
any proxy shall be final for the purpose of 
meeting, subject to the Court's power of revision 
These words connote that, unless and until the 
chairman of the meeting has given his decision as to 
‘the admissibility ofthe proxies tendered at the meeting, 
and his decision has been impugned and duly brought 
before the Court by way of revision, the Court ought not 
to consider or determine whether any proxy was valid 
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‘or not, In my opinion the Court was not justified 
in embarking upon a considention of the matters 
raised in the petition for two reasons, (1) that the 
pelitioners had no focus stam to present the petition 
and (2) that, having rexard to the order of Sen, 
the Court ought not to exercise its powers of revision 
vunless and until the chairman of the meeting has 
given his decision as to the admissibility of the proxies 
that have been tendered. I do not propose, and for 
the purpose of deciding these appeals itis unnecessary, 
{o consider whether any of the proxies tendered at the 
‘meeting were admissible or nol. At this stage of the 
proceed premature forthe Court to consider 
fr determine that question. 

‘We have decided that the Court is entitled to 
entertain the appeal, and that being so all parties to 
the appeals consent to the appeals being allowed, and 
the order from which the appeals are brought set aside. 

The costs of the liquidators will be defrayed out 
‘of the funds of the bank, five gold mohurs. 


Mya Bu, JI agree. 
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Verkatran: for the applicant. 
Carlos for the respondent. 


Heat and Brows, JJ.On the 26th of June, 1911, 
an order was passed by the Ist Additional Magistrate 
of Ingaba directing the petitioner U Ba Thaung to 
pay to the respondcnt, is wife Ma Aye, a sum of 
Rs, 5 a month as 0 nce for his daughter aged 
2. In 1916 an application was made by Ma Aye for 
an increase of the amount of maintenance but that 
application was uasuccessful. On the 4th of June 
hast Ma Aye applied to the Magistrate claiming. 
arrears of maintenance for four months. Ba Thaung 
‘objected to the claim on the ground that his daughter 
is now of aye. The Magistrate refused to consider 
this application but directed Ba Thaung to make a 
Separate application under section 489to have the order 
for maintenance of bis child set aside. Ba Thaung 
‘made an application in revision against this order to 
the Sessions Judge, and the Sessions Judge has 
submitted the proceedings to this Court with a 
recommendation that the order of the Magistrate 
should be set aside. 

We are given to understand that in the interval 
Ba Thaung has made an application under section 489 
‘and that that application has been successful, The 
respondent Ma Aye, however, claims that in the 
interval until the setfing aside of the order she is 
‘entitled to claim maintenance. 

It is admitted that the daughter for whom 
‘maintenance is claimed is now 22 years old. 

‘Two matters have been argued before us in the 
hearing of this application: Firstly as to the 
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The question we have to decide is whether the 
person against whom an order for maintenance has 
been passed when ordered to pay up arrears of 
‘maintenance is entitled 10 resist that order on the 
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ground that his chikd is now of age and able to Hsupane 


maintain itself. A number of rulings on this point 
have been cited to us. It was held f0 the mailer of 
the petition of Din Muhammad (1) that ina detence 
for an application for arrears of maiutenuuce -» 
hhusband could pled that he had been divorved from 
his wife. In the ewe of Shah Abu Tyas v. Ulat 
Bibi (2) 2 Full Bench by a esajority took the sume 
view of the hue. Inthe ease of Prablue Lal ¥, 
Rami (3) it was held that an agreement come to 
between the fariies subsequent to an onder for 
maintenance cocld pot be pleaded in answer to a 
claim for arrears. This view of the hw was founded 
fon the wording of section 490 which lays down : 
 Acopy o the onde of malstcausce shall be given without 
prymeat tothe pecon is whove favoer ii mide, o1 10 bis 
frmrdine, i any o othe pen to whom the allowance Ito 
‘aid: and ach order may be enlorced.by say Masta a say 
‘lace where the person gaat whom iis ade say be. cm coc 
Magstte bing wed sto the. Mestity ofthe partes sd the 
sonrpayment ofthe allowzace due.” 
These cases were, however, all decided prior to 
1923. Before that date clause (3}of section 488 read— 
“amy pence so exdece witly nesects to comply with the 
order any toch Mache ay 2 asae a want" 
In 1923 the section was amended and the clause 
now reads 
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298 and it has been held thet even a transfer pending 
‘SE2K8% attachment “is not void provided the judgment-creditor 





Prox, C.J.—This is an application by a. petitioning 
creditor in the insolvency of Ma Thoin Mya for an 
fonder sutling aside a certain morigage transiction, 
to the extent of a third interest therein, woich it is, 
alleged cootravened the provisions of section 64 of 
the Code of Civil Procedure. At the hearing of the 

it was also contended on behalf of the 


of section 53 of the Provincial Insolvency Act. The 
learned District Judge, upon 2 consideration of 
vevidence, beld that the case did not fall within 
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sections 53 or 54 of the Provincial Insolvency Act 
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that the mortgage transaction was a bond fide one, SREKSN 


and that there was fair and reasonable consideration 
passing from the mortgagee in respect of the property 
which was mortgaged to him, 

is finding by the leamed District Judge is not 
challenged on appeal, for the learned advocate who 
appeared for the respondent properly stated that upon 
this issue of fact he could not hope fo succeed in per> 
suading this Court on appeal to interfere with the con- 
clusion at which the learned District Judge arrived, 

‘The sole question that fas for determination in 
the appeal is whether the mortgage transaction falls 
within the ambit of section 64 of the Code, Section 
6+ rans as follows: 

“Where an itachmnt has boen mde any private teansler 
or delivery ofthe propety wtached oF of way interes therein and 
any parment to the jadomout-debtoe of any deb dividend or 
‘ther monies contrary to catchment, shal be oid saat 
at chiw enforceable der the ttsmeat” 

Now, the material facts are few and simple, 
The petitioning crelitor in insolvency obtained a 
money-decree against the insolvent in 1927, and in 
‘execution of the decree attached the property in 
dispute on the 28th of April 1927. An application 
‘was made by the insolvent’s mother, Daw Sein, in 
those execution proceedings for. removal of the 
attachment upon the ground that the property was 
‘not Tiable to be aitached in execution of a decree 
against the insolvent, and on the 13th of September 
1927, as appears from the diary order of that date, 
the execution case vas closed, and the attachment 
withdrawn, on the petitioning creditor informing the 
Court that he was filing a declaratory suit to 
‘establish his title inthe property. The petitioning 
‘creditor thereupon filed Civil Regular Suit No. 4 
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9% 4f 1928, and on the 25th of April 1929 the High 
EERE Court held ‘that Daw Sein's allegation was without 
"Fim" substance, and passed a decree in favour of the 





applicant, Ma Thein Mya, deposited in Court a’ sum 
of Rs, 3,172-1, received the bilif's receipt for same, 
and an order was passed that full satisfaction of the 
amount dve under the writ of execution in respect 


paid by the jadgment-debtor to the jadgment-credi- 
tor, and on the following day, the 30th of July 1929, 
48 voucher for Rs. 3.172-1 was delivered to the decree 
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In my opinion, when the amount due 
under the writ of execution was paid and the 
attachment came to an end, there were no further 
claims enforceable under the attachment in respect 


mortyaye could be said to be void, 
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became the question then came to be one entirely between the 
lienor snd the alee.” 

Sce also Annamalai Cheitior v. Palamatai Pillai (1) 
and Awend Loll Doss v. Jullothur Shaw (2). 

For these reasons, in my opinion, the appeal must be 
allowed, the onler from which the appeal is brought 
setaside, and the applicabon dismissed with casts, 
Conuiern, JI agree. 
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N,N. Sen for the appellants. 
Thin Maung for the Receiver. 


‘The facts of the case are set out in the judgment. 
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‘The form ofthe promissory note sued upon was 

as follows -— ; 
(Disaag Pe Thwwet and Ma Tia, Creditors, Pya) 

‘On.demand Pro.note. 

Daioh the 3th day of October 1926, 

Del the Wu warane Thodinsyed 1268 BLE, 

1, the eadeenignesl on oe prone. Se, Bacataw, residing 

2 Mie Vilage, Kyra Towbin, on teluit of tee Townes 





Ga) RA EARNSHAW, 
or Toungoe Timber Compan. 


Rasuty, J—The point for decision in this appeal 
is whether the Toungoo Timber Company, = partner- 
ship consisting of Messrs. Vetley & Earnshaw, was 
able on a promistory nots signed by Esrnshaw alone 
fon behalf of the Towngoo Timber Company. ‘The 
pivinership ix now being wound up, and the appel- 
ants sued the Receiver on this promissory note. ‘That 


tis clsimed that under section 251 of the Contract 
Act Earnshaw was the agent of the partnership, and 
by siguing in the way in which be did he binds ‘both, 
‘himsell and his eo-pastner. 

‘The trial Court found that Earnshaw ad power and. 
‘permission to execute it, and gave a decree for the 
amount sued with interest and costs, 

On appeal the earned Additional District Jodge 
Iheld that the company was not Hable on the promissory 
‘note because he beld that the partnership was not 
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‘ordinary trading company, and borrowing was not part 
of the ordinary business of the company. Tt was also 
mentioned in the partnership agreement that the other 
partner, Petley, sboold do the fmncing of the company: 

A similar point was dealt with im Saremal Punam- 
chand ¥. Kapurchand Punamchaud (3) in which 
authorities were reviewed. Most of the anthori- 
tics are English authorities, and 1 have referred 
{to the authorities in the original. The leading ease 
referred to is Higgins v. Reanchamp (2). This case 
does not appear to mie to be of vory particular import= 
ance because it was obviously docided on the facts of 
that particolar case. To quote the last words of the 
judgment of Lush, J," tall events Tam satisfied that 
this particular business is got a trading business ” 





case, 
however, was reversed on appeal because the partner: 
ship deed showed that the basiness contemplated the 
sale and purchase of goods and property. There is also 
authority in Elizabeth Hedley . Bainbridge (4) that a 
professional business was not of a commercial nature, 
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in comparison with the amount of the floating 


uisegee capital emptoyed, it must be held that raising of 


‘Tonioao 
"ame 


swaceany, 


money would not be an ordinary incident of the 
business. A certain amount of floating capital 
would he necessary but this would be compara- 
tively small in proportion (0 the amount of the 
fixed capital employed for the business. of managing 
‘@ picture palace, and business of that description, 

In the present case the amoumt of the fixed 
capital appears to have been comparatively smail, 
‘There was absolutely no fixed capital 90 far as 
the record goes. ‘The muney invested in elephants 
and buffaloes, etc, can scarcely be regarded as 
fixed because an outbreak of anthrax or other 
disease would sweep it away in a few dayx 
Although the partnership did not actually buy logs 
from anybody it had to expend a considerable 
amount in cash in order to make logs availible for 
sale, and even when the logs tad been got to the 
revenue stations they did not become the property 
of the partnership until they had been sel (ree 
from the Government claim by paying a considerable 
umount per toi, and this paywent may well be 
regarded in one sense as equivalent to buying from 
the Government. 

‘A reference to the partnership deed shows that 
the business was that of timber trading generally, 
and although there is a clause that the other pariner, 
Peticy, showld supply the capital required this clause 
Timits his total liability to RS. 20,000, and the record 
showes that he had already put in considerably more 
‘than Rs, 100,000, Even if the partnership decd had 
been shown to the lender he might well have been 
under the impression that Petley had come to the 
end of the capital that he was bound to supply, and 
hhe bad, in fact, already invested more than five 
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times as much as he was bound to supply by the 
partnership deed. 

T hold, therefore, that this must be regarded 
a trading partnership which would make the signature 
of Eamshaw alone on the promissory note on 
behalf of the timber trading company suficient to 
bind the company itso. 

T must add that 1 am astonished at this case 
having been fought to the extent that it Jas been 
fought by the Receiver. This particular debt was 
mentioned in the accounts furnished by the Receiver, 
‘and the pariner, Petley, raised no objection to it, 
Earnshaw admits the debt, and has admitted it all 
along. One would have expected the Receiver to 
admit the debt, and pay the appellants. He may have 
been advised by the Court to put the plaintiffs to strict 
proof of their chim, but having once defended 
the case unsuecesstully in the trial Court, 1 fail 
to understand how he as Receiver could jv: 
his action in fling the appeal which, owing to the 
erroneous decision of the Additional District. Judge, 
has merely put both parties to very considerably 
extra and unnecessary expeose, The memorandum 
of appeal does not show whether he has the per 
mission of the Court to file an appeal, and, when 
the Receiver’s accounts come up for examination, 
the District Judge might well consider seriously 
the question of allowing the Receiver his costs for 
what appears on its face to be an entirely unncces 
sary litigation, 

For these reasors I set aside the decree of the 
Lower Appellate Court and restore that fe 




















trial Court and give the plaintifls a decree 
Prayed with costs in all Courts. 
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Chari for the appellants. 
‘A. mortgagor in possession of mortgaged property 
cannot lease it without the concurrence of the mort- 
gage. The mortgagee's right is parsmount. See 
N.C. Macleod , Vithal Singh(1). A merigagoc is 
ikea bailee or an agent of the mortgagee and sbuuld 
‘not create an eousual type of lease. Madae Mohan 
Singh ©. Raj Kisheri (2); K. C. Bose w. Dutt & Co. (3) 
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Ananda Ram Mareari x. Dhanpat Singh and Ananda- 
ram Marwari v.A. 8M. Lathan Singh (I); Beni 
Prasad y. Aangoo Singh (2). Section 65a of the Transfer 
of Property Act las adopted the Calcutta. rulings 
In T. P. Rowther v. Uma (3), it was held that a 
mortgagor's right lo lease the mortgaged property 
conly restricted by the fact that he should not impair 
the security. 

Haltar for the respondents. 

‘The appetlants in this case are claiming possession 
as mortgagee auction-purchasers. and as auction-pur- 
chasers they are only entitled to the right, ttle and 
interest of the mortgagor. As between the mortgagor 
and the lessee the lease is valid, and the lessees are not 
liable to eviction, In this respect the cases cited are 
distinguishable. Noreover, the lessees are bond fide 
transferees from the mortgagor, as was not the case in 
T. P. Rowther’s case. They have paid the rent in 
advance, and ought not to be made to pay it over 
again to the auction-purchasers if they attorn to them. 

Chari in reply. ‘The mortgagee auction-purchaser 
may elect to keep the mortgage alive under section 101 
of the Transfer of Property Act, if it is beneficial to 
hhim to do so, ‘The mortgagee can either sue the 
lessce for avoidance of the lease or, in his capacity as 
auction-purchaser, can call upon the’ lessee to attorn to 
n. If the lessee refuses to do so, he becomes a 
‘mere trespasser. 


Pace, CJ.—This is a suit to recover possession of 
‘certain immoveable property in the possession of the 
defendants and for mesne profits. 

‘The defendants claimed to be in possession under 
a lease for three years granted by Daw Ngwe Yon. 
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At the time when the lease was executed the property 
had been mottgaged by Daw Ngwe Yon to the plaintiff, 
Subsequently, the plaintiff brought a suit against Daw 
Newe Yoo, and obtained a money decree against her. 
In execution of that decree the plaintiff attached the 
property sn suit, brought it to sale, and purchased the 
property at the auction sale held in execution of the 
decree. Alter the sale the plaintiff invited the tenants 
of Daw Ngwe Yon to atiom to him. Upon their 
refusal he brought the present suit for possession of 
the property, alleging that the defendants were tres- 
passers upon the land. In their written statement the 
defendants pleaded that that they were in possession as 
the tenants of Daw Ngwe Yon under a lease for three 
years, and that the plsintitl was bound by the 
ease, In his reply the plaintiff coniended that ns 
mortiagee of the kinds the lee was noi binding 
vypon him. 

‘Nov, the question that arises for determination is 
whether’ a tease for three years by a mortgagor is 
binding upon the mortgagee. Three different views 
have been expressed by the Courts in Tndia upon 
this question, but having reyard. to the provisions 
of section 65A.of the Transfer of Property rct in 
‘due course the question will become academic. 
One line of authorities has held that without the 
consent of the moryagee, express or implied, a 
mortyigor is not entitled to create a lease of the 
property which is the subject-matter of the mortgage. 
N.C. Macteod and another v. Kissen Vithal Single and 
‘another (1) and Ruslousji Dorabji x, Keshavji Dany (2). 

Tt has also been held that a mortgagor ia posscssion 
‘can prima facie exercise the ordinary rights of 
‘owner in possession. The only restriction imposed 
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hhim is that contained in section 66 of the Transfer 
of Property Act, thit is to say, be must hot commit 
any act which is desttuctive or permanently injurious 
to the property if the security is insufficient or 
will be rendered insufficient by such act. (Per 
Fox, C.J. and Twomey, J., in Tana Peena Cheena 
Pitchay Meera Rowlher v. Mamakkantokath Pathumas 
srulti Uma andl others (1) 

In my opinion, however, the true view lies between 
these two extremes, and was enunciated by Mookerjee 
and Beachcroft, JJ. in Madan Mohan Singh v. Raj 
Kiskori Kumari aud ethers (2) as follows -— 

“The teve postion ts is tha the mortgagor in posession 
smay make a lease conformable to usage i the ordinary course of 
‘management for instance, he may create tenancy from year 12 
Year in the ase of agricultural dso fem month to month in 
the case of houses. Bat i is not competent to the mortgagor” 
sant lease on unusual terms of to aller the character of the 
lund or to authrise its ws in manner or fora purpose diferent 
‘om the mode in which bebe! bad ned it before he granted 
the motenge." 

See also Kiran Chandra Bose v. Dutt & Co. (3); 
Anand Ram Marwari v. Dhanpal Singh’ and 
Anand Ram Marwari x. Lakhan Singh (4) ; and Beni 
Prasad x. Ganga Singh (5). The opinion expressed 
by the learned Judges in Madan Mohan Singh's case 
has now been embodied in section 65a of the 
‘Transfer of Property Act. 

In the present case the plaintiff as mortgagee by 
filing. the ‘suit elected fo treat the lease in question 
as not bindiog upon him, and an issue was framed 
at the trial for the purpose of determining whether 
in the circumstances obtaining in the cise he was 
bound by the terms of the lease, 
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‘The learned District Judge dismissed the plaintiff's 
suit upon the ground that the Iaw was correctly laid 
down in Tana Peena Chena Pitchay Meera Rowther v. 
Mamathontabath Pathumakuiti Uma and others (1). 
In my opinion, however, the law was not accurately 
stated in that case, and, having regard to the principles 
‘enunciated by Mookerjee and Beachcroit, J} 

Madan Mohaw Singh ¥. Raj Kishor’ Kumari and 
‘others (2), with which 1 respectilly agree, it is clear 
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Hormasj for the appellant. 
Talutdar for the Ist respondent. 


Paos, C.J.—This appeal must be allowed. 

‘The ‘question that arises for determination is 
whether there was an available act of insolvency 
set out in the petition upon which the firm could 
‘be adjudicated. 

On the 25th of Angust 1931 a creditors" petition 
was presented for the adiudication of the firm of 
Yusoof Abdul Azie & Co., “a firm which cartied 
‘on business at No. 8, Tseekai Maung Tawiay Street, 
Rangoon, through its partners Yusoof Abdul Aziz of 


Git Milano Apps) No. 213 of 19H Wom the ade eGo 
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Mahomed Hasham & Co. (1) and Gopal Natt v. 
Mohanlal Kanvatat (2, 3 

Tt is a fundamental principle of insolvency. law 
that a person is not to be adjudicated insolvent 
‘except for an act of insolvency which he has per 
sonally commilted, or which has been committed by 
hhis agent under such circumstances that it rust be 
faken that the act of insolvency by the agent has 
‘boen expressly oF impliedly anthorized by the principal 
against whom an order of adjudication is sought 
‘That principle was iMustrated and emphasized by the 
Judicial Committee in Kastur Chant Roi Bahadur 
¥. Dhanpat Singh Balada (3). 

Now, the material facts are few and simple, 
Yusoof Abslul Aziz wis adjudicated insolvent on the 
16th of December 1930, and after that date the Gren 
of Yusoof Abul Aviz & Co. ceased {0 carry 
‘on business. The pstitioning creditors alleged that 
‘the business carried on in the name and style 
of Yusoof Abdul Aviz & Co, did not belong 
to Yasoo Abdul Aziz but to a firm consisting of 
Yusoof Abdul Aziz and Abdul Sattar Abdul Aziz. The 
petitioning creditors, having failed to obtain payment 
‘of a debt which they alleged to be due to them 
from this im, filed the present petition for the adju- 
ication of ths firm. They founded the petition 
upon the letter from the advocate of Yasoof Abdul 
Aziz of the 19th of August 1931. No business had 
been carried on under the style of Yusoof Abdul 
Aziz. & Co, by any one since the 16th uf Decem- 
‘ber 1.930, but it was common ground that a business 
jin. that ‘name had been carried on in partner- 
ship by Yasoof Abdal Aziz and Abdul Sattar Abdul 
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‘Aziz, that the firm had not been dissolved by the 
adjudication of Yusoof Abdul Aziz, and that it was 
sill in cxistence when the letter of the 19th of 


kes, August 1951 was written. Now, on the 19th August 





Pere 


1931, Yusoof Abdul Azz was’ an insolvent whose 
estate had vested in the Official Assignee, and the 
appellant, who has consistently denied that he was a 
partner in the firm, alleged that the Jetter of the 
19th of August 1931 yeas written in collusion between 
the petitioning creditors and Yasoof Abdul Aziz for 
the purpose of obtaining an adjudication order against 
him, Be that as it may, there was no evidence that 
the appellant, Abdul Sattar Abdul Aziz, either expressly 
‘or impliedly authorized Yusoot Abdul Aziz to cause 
this letter to be written or. sent to the petitioning 
creditors, and in the circumstances. obtaining in the 
present case [am of opinion that the letter cannot 
be treated as a notice that the firm had suspended 
payment of its debts, or as an available act of 
insolvency upon which a petition to adjudicate the 
firm could be based. 

For these reasons, in my opinion, the appeal 
‘must be allowed, and the petition dismissed with costs, 
five gold moburs in each Court 








Mya Bu, JI agree. 
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Pact, C.J—~This appeal must be allowed. 
‘The proceeding eut of which the appeal arises 
was liunched under section $5 of the Presidency 


‘In my opinion the case is concluded against the 
respondent by authority, and is within the words of 
‘Lord Blackburn in Tomins vs Saffery (1): 

1 come owed to thi, that 1 ink = tat shen 
ee 
= Sea ano Ae Bm emer lm 


ee cages Sie eens Coe Be tT 
2 GRD ap OO 








19 


vs 
Poo 


INDIAN LAW REPORTS, [Vot, X 


it 





i 


foci 


The Official Assignee of Ben 
Yotohama Specie Rank, Limited, (3) and The 
Assignee of Madras v. S. N. Sheik Moideen 


Mm. 


See Khoo Kiwal Siew and otters v. Woot Toth 


and others (2) 


cal 
it 


2 cme meme 3 


7 
Gomis wcmec. Y mention te ts oe 





Vou. X] RANGOON SERIES. 


‘Mrs, Young for Rs 25,000, and also guaranteed the 
rent of the premises in which she was proposing to 
carry on the business. 

Now, the nature of this business, which is that of 
‘a milliner and dress-maker, is such’ that Mr. Pope, 
who is a business maa, must have known that 
Mrs. Young would incur ordinary trade liabilities, 
‘and must have bees aware that from time to time 
she would come under financial obligations to Iride 
creditors. In the course of bis evidence he stated, “T 
knew from the start that she would not be able 
pay the bank as she was trading on an overdral 
Periods of depression come to every trade from time 
to time, and in February 1931 Mrs, Young found 
that she could no longer carry on her business. In 
these circumstances on the 4th of February 1931 the 
‘Chartered Bank wrote to the respondent : 


“H. Pore. Esa. 
‘Cfo. Mews: Watson & Son, Lid, 
Rangoon. 


























Dose Sie, 
"hs all fonts U» obtain a reduction i this client's indebted 
ew to the Bank ace proving fate. this is to advise you that 
‘as guarantor, wo jnteed calling pon you to tiquidate the debt 
fat the end of thie mont which please note. 
Yours faithfully, 
(Sd) ACR MacQuatn, 
rary 


On receiving this notice of demand from. the 
Bank the respondent saw Mrs. Young, and. asked her 
what she proposed to do about liquidating her 
Tiability to the Bank; Mrs. Young frankly. stated 
that she had not the money to pay olf the debt, but 
that she was going to England and hoped to realise 
Rs. 35,000 from her father's estate. Mr. Pope 
added, “So 1 ssid that 1 would try and make 
arrangements with the Bank as 1 had not the 








any time. I did not know who her creditors were 


besides those for whom I stood 


surety". Tt is quite 
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‘th of February itis, to my mind, incredible that he 
id not know that she was in insolvent circumstances. 
‘The respondent knew Mrs. Young well. She was a 


friend of his wile. He had taken so great an interest ™. 


in her business as a milliner and dress-maker that from 
the outset he liad guaranteed the rent of the premises 
‘im which she was to carry it on, and abo an overdraft 
of a quarter of a lath with the Bank. In my opinion 
the only reasonable inference trom the circumstances 
digelosed in the evidence is that at the time when this, 
transfer was wade by Mrs Young to the respondent 
he knew that ste had Ho available assets except those 
‘which were transferred tu him, that she was in insolvent 
circumstances and unable to carry oo her business, and 
that if the whole of ber assets were transferred to him 
there would be nothing left out of which any other 
creditors that she might have could receive a rateable 
distribution. tn those circumstances, in my opinion, 
the proper inference to draw from the facts was that, 
although no moral cbloquy attached to-the transaction, 
for the respondent might quite honestly in his own 
interest have accepted this transfer, this transfer was 
made in good faith within section $5 of the 
Presidency Towns Insolvency Act, and therefore as 
against the estate ofthe insolvent it is void. 

‘The result is that the appeal is allowed, and the 
order from which the appeal is brought set aside, and 


reasonably incurred in connection therewith 
* Mya Be, JI agree. 
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Sein Tun Aung for the appellant. 
Thein Maung for the respondents. 


Mya Bu, J.—The main question for detsrmination 
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iid that in or about 1925 Daw Saw had made 
a gift of certain Inuded property in favour of the 
defendantappellant, which led to a dispute between 
Daw Saw and Ma Chit as to its validity. The result 
fof the dispute was that Daw Saw executed a 
registered decd in October 1926 under which 
‘Chit was constituted a joint owner with Daw 
ww in respect of all the paddy lands which then 
elonged 19 Daw Saw, After that Ma Chit 
died, and subsequcntly a partition of the lands 
mentioned in the died of October 1926 was effected 
by mans of « rewstered instrument in January 1928 
among Dave Saw, Maung Si (Ma Chit's widower) and 
the plaintifis, Daw Saw being described in the 
instrument as the plaitifis’ guardian. On the Ist of 
August 1930 Daw Saw executed two registered deeds 
‘of gift conveying to the defendantappellant certain 
lands which had been allotted to her share in the 
instrument of Jamary 1928, According to the 
finding of the teamed trial Judge, which has not 
‘been seriously dispated, Daw Saw had been ill for a 
few months and was weak and infirm, contemplating 
an early death. Daw Saw resided’ at Mataungda 
Village, Minbla Township, where she died on the 15th 
‘of September 1930, or about one and a half months 
after she bad exccuted the deeds of gift at the office 
‘of the Sub-Registrar at Minhla. The learned District 
Judge held that the gifts were death-bed gifts 
‘according to the Burmese Buddhist law and were 
void as ‘such, but was of the opinion that the 
contention oa behulf of the plaintiffs that the gifts 
amounted to a will was untenable. 

It is not disputed that the question as to the 
validity. of a deati-bed gift arising between Burman 
Buddhists must be decided according to the Burmese 
Buddhist law, nor is it disputed that a death-bed gift 
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advocate for the respondents supports the decree of 


the trial Court, not on the ground that the gifts are 
death-bed its, but om the. ground that thongh in 
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Buddhist Law, page 248). In my opinion, these 
statements are too wide to define the esseitial elements 
of a death-bed gilt. The subject of death-bed gifts is 
dealt with in the Dhammathats of which appropriate 
extracts are collected in section 79 of Kinwun Mingyi’s 
Digest of the Burmese Buddhist Law, Volume 1. In 
the translation of the Digest, the descriptions given 
in the Burmese ext formly described as “a 
gift made it exérewis” without reference to the “bed 
which appears in all the Burmese extracts, The 
terms employed in the Burmese extracts are as 
follows :— 














Kaingza—sastpaSeg for imo §64 AL OY 


(Tes weet yan Wet ahe) 
While on (hi) deatbsbed about to. breathe ls 
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Kandaw—esifutgheartngfanh mace, 


(The-aee so-so ywnutthalan het) 
At ihe ropes’ or aristocrats) deathbed 
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‘The Barmese word “nyaung-xaung” sppeating in 
the extracts fom the Kaingra, the Vannadhuamma and 
the Rasi by itself means “bed” only. _Simit 
of the words “‘nyaungthalun” and “on-eik-ya” 
appearing i the extrets from the Kandaw and. the 
Panam respectively by itvell means mo more than 
“bed.” But when each of these words is taken 








sa death-bed git” under the Burmese Buddhist 
{aw isa gift made while the is in : 
death-bed and about to die, or, in other words, when 
his death is imminent. In my opinion the gift must 
also be made by the donor in 

of death, or, as observed by their Locdships of the 
Privy Council in Ebrahim Goolam Arif. Saiboo (1), 


“under pressure of the sense of the imminence of 
death"; the underlying idea of the rule that 2 
death-bed gift is invalid under the Burmese Baddhist 


Jaw being thal such a gilt, if recognized, would enable 
‘ Burman Buddhist to dely this own personal law and 
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operate as, a will: Ma Pie Swe v. Ma Tin Nyo (1), 
U Naga and three «dawns Ha(2), and Ma Yu v. Po 
Thawng (3). 

By one of the deeds iniquestion (exhibit A) Daw Saw 
gave to the respondent “ outright” a piece of paddy 
land measuring 47facres, “to enable him to build 
a monastery ”, and by the other (exhibit B) Daw Saw 
gave three other pieces of land “outright” to the 
respondent. Turning to the facts of the case the 
finding of the learned trial Judge that Daw Saw had 
been ill for a “Tewmonths and was weak and 
infirm at the time of the making of the transfers in 
‘question is clearly borne out by the evidence in the 
case. The illness is said to have been due to old age. 
{As to the seriousness of the illness at the time of the 
transfers, the evidence is extremely vague. It is clear, 
however, that until a fewidays before her death Das 
Saw was able to getup and walk about. It was only 
‘during the last fow days before her death that she gave 
up the hope of living. In her journey to the 
Registration Office ai Minha to effect the registration of 
the deeds in question she had to be carried from her 
village to the railway station at Okpo, and after travelling 
from Okpo to Minhla by train she was taken to the 
deed writer's house, and thence to the Registration 
Office in a pony-cart. She;had to be helped by other 
persons in moving about, and could not walk properly 
‘without sach help. After having the deeds registered 
she said to the Sub-Registrar, aiflstant cousin of hers, 
“You might not see me after this alive. This might 
be the last meeting” I have no doubt that at the 
time of the execution of the deeds exhibits A and B, 
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Daw Saw believed that she would not five much 
longer, and-might die soon. The fact that she gave 
land to the respondent so that the latter might utilize 
the same for the expenses of building a monastery 
for himself suggests very strongly that she did not 


' expect to live long enough to dispose of the land, and 


see to the building of the monastery herself with the 
proceeds. Iwould, therefore, uphold the finding of 
the learned trial Judge that at the time of the execution 
of the deeds Daw Saw was contemplating an early 
‘death. But, according to my view of what a death- 
bbed gift is, the mere fact that Daw Saw had been il 

fora few months and was weak and infirm and con- 
templating an early death at the time of the making 
of the gifts ficient to bring them within the 
purview of death-bed gifts under the Burmese Buddhist 
law. But I consider that the gifts in question are 
in effect and substance dispositions of property by 
‘will inasmuch as they were intended to take effect 
after Daw Saw’s death. As 1 have already pointed 
‘out what Daw Saw meant to give by means of the 
deed, exhibit A, was a monastery, which she contem- 
plated would be built after herdeath. As regards the 
‘transaction evidenced by the deed, exhibit B, the 
appellant admitted that it was Daw Saw's wish that 
he should build a monastery out of all the lands, 
and make some charitable gift to the respondents if 
they grew up to be good men, and that he would give 
the lands to the plaintiffs if he’ was satisfied. with them 
and if they proved deserving. This admission throws a 
strong light on the question as o the intention of Daw 
Saw in executing the deeds. 

In the circumstances obtaining in this case, Daw 
Saws intention in making the gifts must be deemed to 
be that the transfers were to take effect after her death. 
‘This view of the case justifies the declaration that the 
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gifts in question are 

Maung Gyi (1) and 4gpt and, therefore, the only 

U Thunanda and one (2). ‘tis whether he was 
In the result the appeal fa. 


‘with costs. ‘ch appeared in the 
* 23rd November 
Pace, C.J.—I concur, at with large 


Itis contrary to the principles of Burmese and horse 
law, fo be collected from the texts and autiuself 





effect, a testamentary disposition,.should:attempl tt: 
evade the rules of succession and inheritance pres- 
‘eribed under the personal law to which be is subject. 
If a Burman Buddhist by a voluntary transfer inler 
sivos assigns property to a person who is, or is deemed 
tobe, a stranger, with the intention that such transfer 
should become operative after his death, the transfer 
null and void. Whether, haviog regard to this rule 
‘of law, a transfer is void or not depends npon ihe facts 
‘of thé particular case. When such a transfer is made 
by a Burman Buddhist whose death is imminent, and 
‘who is under an apprehension that his dissolution is at 
hhand, itis commonly called a “death-bed gift, and a 
presumptio juris et de jure arises that, the transferor 
intended the transfer to become operative after his 
death. A transfer of this nature is invalid as being a 
device by which a Burman Buddhist has attempted 
“to defeat his own personal law, and practically to 
dispose of his property by a method which would be in 
all essentials equivalent toa will”. Ma Pice Swe v. 
Ma Tin Nyo (3) and U Naga. Maung Hla (3). 
agree that the appeal should be dismissed. 
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‘The judgment, which is only four lines, no doubt 
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was found that no offence had been committed 
under section 294 as no office or place for the 
Purpose of drawing any lottery was kept, and, pre- 
sumably, there had been no publication which would 
have been an offence under the second part of 
section 2944. After this the judgment leaves. the 
question of lottery entirely aside and only goes into 
the question of whether the contract was a waxer 
‘or not; but Ramesam, J. who wrote the judgwunt, 
mentions that he adheres to the opinion expressed 
by him in Skanmuga Mudali v. Kamavaswami 
Madali (1) that these are perfectly valid transactions 
It will be noticed that this judgment docs not told 
that it was not a lottery. So far as section 244, 
Indian Penal Code, is concemed it merely olds 
‘that there had been no office kept for the drawing 
‘of a lottery. Turning now to Shanmuga Mudali's 
case it must first be noted that this also was a 
civil case. ‘The conditions of the fund seem to 
hhave been exactly the same as those in Narayana 
Ayyangar's case. The leading judgment was written 
by Venkatasubba Rao, J. in which he says— 

“Let me now examine what the exeotial featsres of thit 
Aransaction ae 

(1) There is no uncertainty in regard t the sum which 

cach sabriber receives. tis elearty understood from the tart 
‘hat every member wil be paid Rs. 50. He receives neither 
more nor les. ‘The sam which cach subscriber eb is thus 
fixed: 
(2) Mo suburb takes the rok of losing ny portion of 
‘the amount subscribed. The mos that any subscriber may he 
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All the members got back Rs. 50 and none paid 
more than Rs. 50 while some paid in less, It will 
be seen at once that wealth had been created by 
‘means of interest ; for some of the subscribers made 
profit and it can quite well be understood that the 
promoters of the fund intended to make profit for 
themselves. Therefore the remaining members must 
have lost interest on their money. 

It is true that in Narayana Avyangar’s case the 
passage occurs “In my opinion the loss of interest 
is not loss strictly so called” but with duc respect 
‘thongh this may be an opinion 1 certainly cannot 
regard it as correct, To the modern business man 
and financier it is impossible to divorce the idea of 
money from the idea of earning interest. Money 
which is not carning interest is regarded as sterile, 
and for the moment scarcely as money at all; and 
to say that losing interest is not losing anything is 
directly contradictory to modern busine principles 
It_may be correct in a state of society in wl 
people instead of using banks, hoard coins buried in 
the earth, but that idea now belongs to a past age, 

In Shanmuga Mudal’s case itis taid down that 
there is nothing t6 distinguish the chit fund des- 
cribed there from the chit fund mentioned in the old 
cases where every man paid in the same amount but 
some got back their money earlier and some later, 
If one omits entirely from one's ideas all question 
fof interest there may perhaps be nothing in it; but 
there is one great distinction to be seen between the 
two classes of cases, iz, thit in the old cases 
nobody drew out more than he paid in. In this 
particular case some men made a profit, which might 
amount to as much as Rs. 49 in one month, 

The present case cannot be regarded from a point 
‘of view entirely divorced from the idea of interest. 
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every such offence the sum of fre hundred pounds to be 
covered in the Court of Exchequer atthe sito Jin Majesty's 
atiorney-general, aod to be to the use of His Majesr, 
tnd soceesors and every person 0 oflading shal be deemed 
{rogue and vagaboud within Uh to intent and mean ot 48, 
‘Act passed inthe seventeath year of the eign of his ate Majesty 
King’ George the second nied "An Act to amend and make 
more effect the Ins relating. to roves, vagabonds, and other 
‘dle and. disorderly perio, and to, houses of coretion” and 
stall be punishable as sath rogue and vagabond accordingly.” 
To sum up, in the present case the appellant 
tried to get the public to subscribe and that money 
they would never see again. The interest of that 
‘money was intended to be distributed in sums large 
‘or simall by lots. He invited the public to buy his 
bonds, and I fail to see how this transaction could be 
differentiated from “ an arrangement forthe distribution 
‘of prizes by chance among persons purchasing 
tickets "—the Oxford Dictionary definition of lottery. 
‘The appellant was fined Rs. St with a view to 
‘making the sentence appealable, and he seems to 
have been regarded as misguided because there were 
respectable people on the board of this affairin Madras, 
T find on the file what appears to be a revenue 
‘account of this concern for a period of 14 months 
ending 31st December 1929. In the statement the 
income side of the account shows Rs. 52,820 a 
received for Donation Certificate admission fees. 
On the expenditure sie, in addition to the allowance to 
agents and establishment charges, there is one item of 
‘commission and salary to agents, ct., of Rs. 49,026-5.3. 
It scems scarcely necessary to say’ more. Any man 
who has been engaged in selling certificates of this 
nature in which practically the whole of the receipiy 
g0 in agents’ commission is getting off very lighlly 
if he is fined only Rs. 51. 
For these reasons I dismiss the appeal 
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PRIVY COUNCIL, 
M. E. MOOLLA SONS, LIMITED (IN Liguipation) 
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‘Deere fhe High Goran 
Appeal (No. 96 of 1931) from a decree of the 

High Court in its Appellate Jurisdiction (August 4, 

1930) reversing an order of that Court in its Original 

Jurisdiction (December 23, 1929). 

‘The appeal arose out of a claim by the respondent 
Aig E. Molla Sons, Limited, to 
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agent for the company. Upon appeal that decision 
was reversed and the proof admitted. °* 

“The facts appear from the judgment of the Judicial 
Committee. 

1932 February, 1, 2, 4, 5. Upioln, KC, and 
Romsay for the appellant liquidator. Having regard 
to clauses 2 and 40 the contract sections 17 and. 49 
‘of the Indian Registration Act prevented the document 
from being admissible in evidence, or indeed operative, 
in the absence of ion : Dayal Singh v. Indar 
Singh (I), Skinner v. Skinner (2), Sundarchariar_v. 
Naravanna Ayyar (3), Khoo Sain Ban v. Tan 
Guat Tean (4). The amendment of section 49 by Act 
XXI of 1929, section 10, sub-section 3 (6), shows that 
apart from that provision, made after the present claim, 
registration was required although the document 
vras used only to prove an agreement to purchase. 
‘This point being one of law, the appellant can rely 
‘upon it although it was not put forward. in India 
Connecticut Fire Insurance Company v. Kavanagh (5). 
‘Apart from the above submission, the trial Court 
was right upon the facts of the case. 


Dunne, K.C., and Pennell for the respondent. ‘The 
‘proceedings id not affect any immovable property. 
Even if some provisions of the agreement fell within 
section 17 of the Registration Act, they were wholly 
collateral. That being so the "agreement was 
admissible for the purposes of the proceedings 
although unregistered : Vyravan Chettiv. Subramanian 
Chatti (6), Imperial Bank of India v. Bengal National 
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merely gave statutory effect to the view which 
tad been uniformly expressed in India that though 
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‘On the 4th August, 1930, this decision was reversed 
‘on appeal to the appellate side of the Court, 

The proof in question was for Rs. 63,219-15.0, 
damages alleged to have been incurred by the 


o 
unt 


respondent by reason of the failure of the Company beeches 


to complete the purchase of property agreed to be 
sold by the respondent by an agreement dated the 
27th July, 1921. 

The only question in issue or debated at the 
hearing before the trial judge, or on the appeal, was 
whether the agreement for sale (on the face of which 
tive parchaser was one M. F. Molla) had been entered 
into by Molla on his own account or whether the 
Company was the undated principal of Moola ia 
respect of such 

"The Wal" judge hell that Moola had entered 
into the agreement as principal and bad afterwards 
transferred the benefit of it to the Company and that 
therefore the Company was under no liability to the 
respondent. 

‘The appellate Court held that the Company was 
the undisclosed principal and was liable to the 
respondent and that the proof had been wrongly 
rejected. 

‘Against this decision the liquidator appealed to 
His Majesty in Council and before their Lordships’ 
Board raised the contention that the agreement of 
the 27th July, 1921, required registration under the 
Indian Registration Act, that it had not been registered. 
and that as it had aot been registered it could not 
be used for any purpose whatever and ought to be 
ignored by the Court with the result that any claim 
for damages based by the respondent upon breach of 
‘that agreement must necessarily fail 

‘The questions therefore which arise for their 
Lordships’ consideration are: (1) Ought the appellant 
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to be allowed to raise now for the frst time before 
the tribunal of last resort the question as to the 
registration of the agreement? (2) If the question as 


tion, what is the effect of noo-registration in regard 
to the respondent's right to claim damages under the 
agreement? (3) Hf the question as to registration 
cannot now be properly raised, or if it can be pro- 


the question, it is held that the non-registration of the 
agreement oes riot preclude the respondent from putting 
forward a claim for damages under the agreement 
whether the Company was or was not the undisclosed 
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‘The issued share capital of the Compagy stood 
a5 to about 90 per cent. thereof in the name of 
Molla, and as to the remainder in the name of 
his mother, Mariam Bee Bee. The trial judge said 
“the Company was essentially a one man Compar 
being for all practical purposes Moolla incorporate 
‘The Company's office was also Moolh's office. 

The agreement of the 27th July, 1921, was 
made between the respondent (described as the 
vendor) and Molla (described as the purchaser) 
and contained no reference to the Company. Omit- 
ting formal parts, the agrecment was as follows 

4. The vendor azsees to sel to the purchaser and the 
purchaser sall purchase fromthe vedo the prepertirs described 
{nthe schedule hereunder writen measuring 1754 more ot 
fess at or for the peice ef Ri 12,500 per acre: 

2. That the Porcher had paid to the vendor Rs. 1,009 
2 earnest money, the receipt of hich the vendor doth hereby 
setnowledee 

3. That the porchaver agrees tw complete the conveyance 
witha three months trom the 12th Jely, 1921, by paving the 
Tali of the purchase money calculated at the rate foresid 
save and except a sum of Re. 1,00,00 which soo isto remain 
‘utstnding a8 in the clase next provided. 

“4 The wendor agrees to keep the sid balance of wapaid 
porchase money, ariely Re. 100000, iavested with the 
Docchaser for a period ax exceeding three to Bve years a the 
Duechaser may wish on the purchaser paying inerst thereon 
at the rate of eight per ceat per annum payable monthly and 
the same secured by the equitable mortzae “of the premises 
hereby agreed to be sol that is by the purchaser depositing 
the tite-deeds of the si premivs incloding the conveyance 
in his favour with the vendor. 

'. That the vendor shall make out a good and clean title 
to the maid premises and prodoce for inspection the tile deeds 
8 soon as required by the purchaser. 

‘The schedule contained a description of certain 
immoveable property in Burma belonging to the 
respondent. ‘The acreage is given a8 1254 acres and 
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fon this ‘basis, the total purchase price under the 
‘would be Rs. 157,375. Upon the execu 





Wr porchuoed in Mets rime aod abmiedly 
Properties other than the respondent's 
had been purchased on the Company's 


the 30th March, 1923, the purchase being 
led, the respondent's brother-in-law wrote 

jing for the balance of the purchase 
price, or at least Rs. 15,000, Molle replied by 
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earnest money was paid by himself but refunded 
to him by the Company. He stated that’ all the 
‘Company's books prior to 1924 were destroyed under 
hhis instructions, and that he had no books to show 
that the earnest money came originally out of his 
‘own moneys. He alleged that he had purchased 
‘the property on his own account and had sub- 
sequently transferred the benefit of the agreement 
to the Company, He produced no document to 
evidence the alleged transfer. 

On the th April, 1927, a creditors' petition was 
presented to wind up the Company, and an order for 
winding op was made on the 2ist June, 1927, 
and one Hormasji was appointed liquidator. 

Between the presentation of the petition and 
the making of the order, vit, on the 18th June, 
1927, the respondent, at the’ instance of Molla, 
filed in opposition to the petition, an affidavit pre- 
ared by Moolla's clerk, In this affidavit she stated 
that she was a secured creditor of the Company 
for Rs. 1,31,137-8-0. This was the sum then 
calculated "to be owing under the agreement of 
the 27th July, 1927, 

Moolla’hinnself was declared insolvent on some 
date between April and June, 1927. His assets 
were practically nil. He did not enter the name 
‘of the respondent as a creditor in the schedule 
relating to his own affirs which it was his duty 
to file in the insolvency proceedings. 

What subsequently followed is not clear. 

The record before their Lordships’ Board contains 
an affidavit sworn by the liquidator on the 17th 
February, 1928, on an application which he made 
to the Gourt for directions. ‘This affidavit was 
treated as his evidence at the trial and at the trial 
no oral evidence was given by him. 
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printed in the record, is one asking for payment of 
the Rs. 15,000 and carries matters no further. 

Exhibits “E" and "E 1" dealt with the powers 
of the managing director to purchase immoveables, 
which have never been in dispute. 

Exhibit “F" is aot printed in the record, ad 
the form of the respondent's proot is therefore not 
‘before their Lordships. . 
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hhad offered to take over the property at Rs. 4,500 
per acre; (3) that the liquidator bad neither admitted 
nor rejected her claim, but had applied to the Court 
for directions, putting in the agreement and pointing 
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‘out that there was a question whether Molla was vowonen 


Principal or agent 

“The printed extracts from the oficial dary of the 

proceedings in the windiny up contains the following 
Passage — 

“28th February, 1928. Doctor for Mrs, Burjorjec. Munshi 

for Company Car fn Chat Biko Cesar tn 


pers, 

* Let the property mentioned nthe application ofthe oficial 
Hioidator be sod by pubic asctin ater due advertisement, with, 
reserve peice of Re $8000. No orders wil be passed on the 
resent application ofthe oficial iqldator tl alter the sale, and 
‘is preponl wil be saactooed thereater tM. Barjrje til 
will to abide by the tems of the arangerent. 

* fs regards Mrs. Burjoce's clan aginst the Company, it 
wi be enqured into by mie om 12th Mare, 1928, woes before 
that die the official Haddtor and. Mr. Clark for the Company 
‘adit the chim. The sale my be beld alter the enauiry, 
land, iat the engeiry, 1 epbold Mex Barorice's cain, abe wil 
te given leave to bid atthe auction and vet off the’ purchase 
rice against her elim fo ant." 

‘Their Lordships are informed and both parties 
are agreed that the property was in fact sold and 
the proceeds paid to the respondent. 

Presumably it was sold under the order referred 
{o in the extract from the diary. It is, however, 
‘obvious that no title could have been made without 
the concurrence of the respondent. An agreement of 
some kind between the oficial liquidator and the 
respondent in relation to the matter seems therefore 
to have been essential, though the appellant does not 
admit that there was any such agreement. 

Having regard to the material before their Lord- 
ships’ Board there may well have been such an 
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property ofthe Company. ‘The Directors of the Company agreed 
tnd as 1 did ct waat to sell the property I gut it into the 
‘to take it over in December, 


Company. The Company agreed 





negotiate with the Company". 
‘Mrs. Burjorjce denied thal she had refused to megor 
fiate with the Company and said in effect that she only 











hheld that the Company was the principal in the matter, 

‘Subsequently the appellant applied for a. review of 
‘the judgment on the ground that Exhibit “ B" to his 
affidavit had been erroneous in s far as it showed the 
‘earnest money to bave been paid out of the Company's 
{funds on the 27th July, 1924, the books of the Company 
for 1921 having been destroyed and there being, 
therefore, no evidence of such payment. 

The application for a review of judgment was 


rejected. 
(On the 7th January, 1951, leave to appeal to His 











‘The first question for consideration, therefore, ix 
‘ought the applicant to be allowed at this stage to raise 
for the first time the point of non-registration * 
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mc property « 
‘Their Lordships are satisfied that there is nothing, 


in the section cited when properly 
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liquidator which would preclude him from raising 
any point in the proceedings except that as to the 





respective positions of the Company and Moolla in 


regard to the agreement of the 27th July, 1921. 
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strongly in the direction of his haying acted as 
the Company's agent throughout, His own evi- 
dence was obscure and contradictory, and te was 
not scen in the witness box by the trial judge, 
In their Lordships’ opinion the learned judges of 
the appellate side reached a correct conclusion 
‘upon the issue of fact. 

In. the result, therefore, the appeal fails and 
should be dismissed with costs, Their Lordships 
Il humbly advise His Majesty accordingly. 
Solicitors for appellant : Barrow, Rogers and Nevill, 
Solicitor for respondent: J. E. Lambert 
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Hay {or,the appellant. The action is upon a 
promissory Adte executed by Ramanathan and the 
Question is whether P. R. M. P. R. firm is liable. Evi 
dence to show that Ramanathan intended to involve 
the responsibility of the P. R. M, P.R. firm was inadmis- 
sible. The lability must be ascertuined from a perusal of 
the document and without furtherinvestigation.  Ram- 
opal v. Sen (1). The promissory-note does not comply 
with the test laid down in Sadasuk Jaukidas v. Sir Kishen 
Pershad (2) so as to bind the P. R. M. P. R. firm, 
Venkatram for the respondent. The operative 
portion of the promissory note ruas as follows : 
“I promite 10 pay on demand eter to you or your oxier 


‘The person who promises to pay is PR. M.P. R. 
Ramanathan Chettyar. P, RM. P. R. is the name 
of the Chettyar Firm and Ramanathan Chettyar 
was the agent of the firm, acting under a power of 
attorney, Exhibit 16, granted by his father. 

It is ‘usual for agents of Chettyar Firms when they 
execute promissory notes to indicate that they sign as 
agent for the firm by prefixing the initials of the firm. 
This has been judicially recognised and the power of 
attorney also authorises him so to sign, 

‘The body of the promissory note recites that it 
was given in respect of "the monies kept with our 
firm and of the monies given (to us) oa hand loan", 
So it was given in respect of the firm's Fability. 

‘The description of the executant of the promissory 
note as Ramanathan Chettyar, son of P.R. M.P. R. 
erichiappa Chettyar, only indicates who actually signed 
and not the capacity in which he signed. 

‘Assuming that there is a conflict between the 
different portions of the promissory note, the promis- 
sory note must be read as a whole so as not to lead to 
WHR Ha Moat 











sory note was given as security. The suit purports to 
‘be, and in fact is, based solely upon the promissory note, 
Now, the promissory note iin the following form = 
“1h That of Rartan ear (Mb Jaary 1929) 
he rom ne writen andr to of dy 
Servi, se of Japan Serva Karat of Twuppatar, Rad 
‘trict by Rarasathaa Chea, woe of PAC PR Peichiapps 
Chetty ef O- Sweat the awa dsl sa flow 
Having te into the Scaent wp the 1h 
do renect of the moneys res at ept with ox fom and 
{he mneey sien tow hand lun while you were Rrcomacae, 
‘recip was wren ad gnc in your lave cu the 15th ofthe 
{mond 3 Rangoon for Re 1230. On ting if back ad 
ie woe re 
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edecting the, payment of Ri. 1.798, made on this date and of 
[Rs 12.798 being the amouet arived at together with sotevest op 
‘the 10th imtat on the recapt the balance i Re 1100. This 
‘sum of ropesselaven thoman 11 promise to pu on dem iad, esther 
to you o your order, wit interest atthe cate of ° three-quarters” 
(ot = rupee—O-120) per cent. por menaem, that is; pincipal 
Aoxether with the interes acre and take back the proauisory 
ote with the payment (noted therson) 

Gd) PRALPR. Rasaseenas Creve” 


‘The case, in my opinion, isconcluded against the 
respondent by well settled authority. (Sadasuk Janki- 
das v. Maharaja Sir Kishen Pershad (1) and Ramgopal 
Ghose v. Dhirendra Nath Sen and others(2). + 

‘Ttin ofthe utmost importance that the name of 4 perion oF 
firm to be charged wpow a uegoae documeat should be eeaiy 
stated on the face or om the back ofthe document, 9 thal the 
‘esamny 5 mae pi nd can be ist regu mt 
the document pases from hand to bial 
(tor scien tia me den "ia sola np? 
‘isconed; it must be dacloved in such a way that on any fale 
tterpreation of the instunent hus mame i the real amae ol the 
(enw lable upon the al” 

‘Sadasut Jantidas ¥. Maharaja Sir Kishen Per- 
‘shad (1a). In this case itis contended on beta of the 
respondent that the promissory note was signed by the 
firm. It does not so appear on the face of the docu- 
iment, and if it was signed by the firm, inasmuch as itis 
‘conceded that the firm consisted of a number of persons 
tho were the members of a joint Hinds family the 
signature on the promissory note is inconsistent with 
the body of the document, in which itis stated that the 
promissory note was written and given... . 
by Ramanathan Chettyar, son of P. RMP. R. 
Perichiappa Chettyar” and “I promise to pay on 
demand... 
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‘The learned District Judge stated im the course of 
his judgment * 

“It is tarther argued that Ramoathan Chettyar has vot signed 

fon exhitit C ax agent cf the defendaat. Soch a description 
‘would have made matters absolutely clear but itis open to the 
otf to prove that he Wil sin as gent, athouh be id not 
‘Gescrbe bimelf 28 soc.” 
‘That is not a correct statement of the law as laid down 
in the cases to which I have referred. It is quite clear 
‘upon the face of this document thal there is no liability 
imposed thereunder upon the defendant firm, 

For these reasons, ia my opinion, the appeal must 
be allowed, the decree from which the appeal 
isbrought set aside, and the suit dismissed with 
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‘De othe High Comt revere 

Appeal (No. 1 of 1931) from a decree of the 
High Court (March 17, 1930) reversing a decree 
of the District Court ‘of Henzada (February. 12, 
1929). 
‘The appeal related to the validity of a deed of 
gift dated March 3, 1927, by which Ma Ma Gale, who 
was the wife of ‘the respondent-plaintif, Maung 
Maung Kha, and died on Jane 28, 1927, made a 
gilt of lettetpwa, being property ‘which’ she had 
inherited during the marriage, to the appellant. 
defendant, At the date of the’ gift the donor had 
been living apart from her husband for over a 
year and was in possession of the whole of her 
Tettetpwa_ property. 

‘The facts appear from the judgment of the Judicial 
Committee. 

‘The trial judge held upon the facts that the 
marriage had become dissolved under book 5, section 
17, of the Manukye by reason of desertion and scpara- 
tion for over a year, and thatthe gift was not void for 
undue influence or fraud; the respondent being 
entitled upon the dissolution of the marriage to a 
one-third share of the property, the gift was valid to 
the extent of two-thirds. 

Upon appeal the decision was reversed by Heald 
and Otter, JJ. The leaned Judes were of opinion 
‘that having regard to the facts of the ease, more particu- 
larly that the wife had becn in possession of the whole 
lettelpwa property, there had been no dissolution of the 
‘marriage. Upon ‘the authority of the Full Bench 
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decision in Ma Paing v. Maung Sieve Hpaw (1), and 


cases applying that decision, the learned -udges. ‘held 
‘that as the gift had been made during the existence 
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marriage, ond, without the coosent of the 
Irosband, it was void. Since the delivery of the 
judgment 2 Special Boncl in N. A.V. R. Chetlyar 


Firm v. Maung Than Daing (2) bad overroled 
Pall Bench decision above mentioned. 
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nance which prevented the text from applying, 
and it is submitted that it was not. In the c 
Jast_mentioned the wife had been left in possession 
of property which she had inherited. But even if 
there was no dissolution of the marriage the wife was 
entitled to make a yift of her two-thirds interest in 
‘the ltfefwa property inherited by her. The decision 
of the High Court to. the contrary was based upon 
the view of the Full Bench in Ma Paing v. Maung 
‘Shwe Hpaw (1) that in Burmese Buddhist Law hus- 
band and wife are joint tenants of the property of 
the marriage, and in the position of partners in rela- 
tion to it.’ After the judgment appealed {rom 
however that decision was overruled by a Special 
Bench of seven judges in N. 4. V.R. Cheityar Firm v. 
Maung Than Daing (2) which held that spouses. are 
tenants in common, and that the vested share of 
each is Hable (0 separate attachment and (Maung Ba, 
J. dissenting) are within bis or her unfettered control, 
Tt is submitted that that view is correct upon the 
grounds stated by the learned Chief Justice. 
[Reference was made to texts and cases there cited.) 




















Pennell for the respondent. The evidence shows 
that Ma Ma Gale deserted her husband and in 
Burmese Buddhist Law a wife who does 80 there: 
by forfeits her interest in the joint property: Ala 
Thet v. Ma San On (3 Maung Tha Gwe's Bud- 
hist Law, volume 1, page 97..‘The law is the san 
for both spouses ; in the olf days either abandoning 
the other was punishable: Manutye, V1, 30. In 
two cases the Courts in Burma have eld that a 
husband who deserts his wife forfcits all the joint 
Property: Maung Po Nyut 

TW (92) Ce § Ra Bm 
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Kin v. Ma Po Sin (1). Upon appeal to, the Privy 
Council in the former case (2) the deere was 
affirmed though upon different grounds ; the obsere 
vations as to foricture were obiter. There was no 
divorce under Maukye, book V, section 17. In Ma 





(8) was right. The Special Bench decision was based 
largely upon Ma Shwe Uv. Ma Kyu (9). But 
upon the particular point now in. issue the judgment 
‘was wrong in overriding the decision of Copleston, 
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BPs question in those days was whether a husband could 
cstims alienate the whole property, not whether he, still less the 
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his wife was but the door was shut against 
Fotlowing ov this, on the 2nd March, 1927, 
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Maung Tug Daing (1) in 1931 by a Special Bench 
of seven judges, one judge dissenting, and this case 
overruled the case of Ma Paing (2); the head- 
note of that case states that it eld— 

‘The husband and wife ia a Burmese Buddhist marcia 
o not holt the property as joint tents, but as tenants in 
‘enmmen.” Each of them tiv < westod Interest in soch joint 
property, and such an iaterot is lable to atachuneat and sale 
in enccation of a decree agaist the party titled to it” 

Further— 

“ Bither prt) to the marviae fs competent to alienate or 
otherwise dispose of his or her own interest in the joint pro- 
party, bot neither i ented 10 alienae the iateest of the tier 
‘without the consent, express ime, of that piety.” 
therefore, clear that the judgment of the 
Board in this case must depend on whether they 
agree with the law as laid down in the earlier or the 
later of these two cases. To appreciate the question 
it is necessary to go back tu the case law as it stood 
when the earlier case of Ma Paing came up for 
decision. In the case of Ma Skee U x. Ma Kyu in 
1905 (3) a Full Bench tad held that a sale by 
the Burmese Buddhist husband of the fmapazon 
property of himself and his wife without her con- 
sent amounted to a valid transfer of his share in 
the property sold. It is obvious that the case of 
lettetpwea property is a fortiori of this as to the 
interest of one spouse therein. This was clear law 
‘and stood undisturbed ill 1927 when Ma Paing’s 
‘ease was decided. There were other decisions to 
the same effect and it was candidly admitted by 
the judges in Ma Paing’s case that they were over- 
ruling the existing law. 

‘Ma Paing’s case was this. A Burmese trader 
hhad_had five wives. He got into difficulties through 


a 
F005) 3 La 














RANGOON SERIES. 


Va. x] 


1 


Tropes These proper were. the te 


ies tached his asious 
Berties enjoyed during the mars 


it 
3 


sspocelation asd his 


eva 
ne 





A itd 
eA2EETE 


2 y2a2¢ i yi il; 
i J eg 
a fuk ay i *y 
lately 
a 
} tnt 
PaaF heel 





INDIAN LAW REPORTS, [Vo X 


WHEE BENE Hap 
aH  figeclilt i i 





debe de ab; 
a Ht Li sig 
f 2 ihe 
rete Bat Ha He 


idl 


Vou. X] RANGOON SERIES. 


Rutledge, CJ. and Maung Ba and Dayle, JJ. Now 
though all the learned Judges agreed in’ answering 
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so 


questions 1 and 2 in the negative and. question 3 u ie 





the affirmative “so Long as the debt was incurred 
in the usual course of business by or on bebalf 
‘of the firm consisting of husband and wife they 
did not quite agree in their views. One view ran 
through all theit opinions and that was that the 
right in common which indubitably a Burmese 
hhusband and wife tad as to all property to which 
either or both could lay a claim was a right of 
partnership and that being settled they had recourse 
for the consequences which flowed from that to the 
Jaw of partnership as is understood and incorporated 
in the Indian Contract Act. Now one consequence 
(of partnership is that partnership property is joint 
property; the yartners are joint tenants, ‘This 
necessarily overrules the proposition which had been 
laid’down in Maung Shwe U's case (1) but when 
it came to the discussion as to what was to be done 
about attachment and realisation their views did 
not agree. The one set thought that as regards a 
partnership debt attachment and realisation was 
simple, and in the case of debts singly contracted 
bby husband or wife alone they laid down the pro- 
position that there was a presumption that such 
debts were incurred by the husband or wifeas the 
cease may be as agent for the partnership.  Obyi- 
‘ously this could oot apply to an ante-nuptial debt 
and in that case the creditor would cither have to 
‘wait until the partnership was dissolved by death 
or divorce or could proceed under Order XXI, 
rule 49, of the Code of Civil Procedure. The 
‘others went further and thought that so far as an 
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individual glebt was concerned there was no fund 
to other than a sort of spes successions 
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Tiable for all debts and obligations incurred. w! 
‘a partner in the usual course of business by or on behalt 
fof the partnership.” Assuming that the law of 
partnership applies he holds that any debt as say 
the debt in the case before him contracted by the 
hhusband in the course of business binds the wife as 
incurred by her pariner agent. Obviously the reasoning 
did not deal with an ante-nuptial debt by either 
but that case was dealt with by Chari, J. who followed 
him, He held that the partnership created by marriage 
bbe dissolved by divorce or death and that 
if one of the alienated his or her interest in the 
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ood his right by patting in force Order XXI, rule 49, 
‘of the Code of Civil Procedure. This rule provides for 


a 


so 


the charging of parincrship share atthe Stance funtion 


the ereditor of an individival partner so that the profits 
of a share of the pariaciship become payable to the 
charger but does not allow of the sale of parinership 
property. This view, lnoccver, did not commend itslf to 

ther Heald, J. or Doyle, J. They went the full length 
and said that there was no purinersbip property out 
of which a debt duc by the husband or wile could be 
satisfied during the pubsisience of the marriago, and 
when the case after the reference exne to be: finally 
Actermined by Heald and Doyle, JJ. they laid it down as. 
settled by the judginent in the reference (though their 
Lordships doubt whether they were quite fair to all 
their beethren in sayins so) that daring the subsistence 
‘of the marriage the separate interest of the partners to 
the marriage in the property of the marriage was not 
only impartible bat ato indeterminate and indetermin- 
ble since it can only be determined on the dexth or 
ivorce of the parties and further they held that such 
aan interest is not saleable property within the meaning 
of section 60 of the Cole of Civil Procedure and as such. 
liable to attachment and sale in execution of a decrees 
‘Thatis equivalent to saying thatit does not come within 
the words “all other saleable property, movable or 
immovable, belonging to the judgment-debtor, or over 
which, or the profits of which, he has a disposing power 
which he may exercise for his own benefit.” 

‘Then came the cast of N. A. Ve R. Chettyar Firm 
v.MaungThan Daing(1) The factsare simple. There 
was an ante-nuptial debt of the wife for which debt 
the husband was not liable. The property sought to 
bbe taken in execution was proper lellelfwa of the 
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marriage. Now, this case was not ruled by the actual 
decision in Ma Paing’s case but it was obviously affected 
by what shad been said in the general review of the 
law given in the reference in that case. The trial 
judge accordingly referred to a Fall Bench the following 
‘questios 

“Whether the joint property acquired by the Iustasd sd 
wife posibly out of the property Wowght to the marrage by the 
Couple sable to pay the Uebtcoatracted by either of the coupe 
befor the mariage?” 

‘The three Judges who constituted the Full Bench 
had such doubts as to the soundsiess of what had been 
laid down in Ma Paing's case that they in their turn 
teferred to a special bench of seven Judges te following 
‘questions :-— 

“() Whether the joint srperty of 2 Burmese Bait 
hnoband and wile can be attaced in execution of x decree 
obtained mist one ofthe spouses in respect of 8 ante-auptal 
‘bt contracted by such spouse alone? 

‘@) Whether in such ctcunstarct the interest therein of 
the yudumnene-debtor cam be atacted? 

(G) Whether ia such circumstances the senarate property 
{if any) ofthe judgimeatdeblor can be stached ? 

() Whether the principles tae ensaciated in Ma Paig's 
case ae cores." 

The leading judgment was a very exhaustive and 
able judgment by Page, CJ, It begins by pointing 
‘out the serious results of upholding Ma Paing’s case 
‘which had upset the standing judgments of about 20 
years. It comes to this, that 90 one would be in safety 
to deal commercially with a married Burmese Buddhist 
unless he was sure that the wife could be held party 
to the transaction, and further, that as far as ante- 
nuptial liability was concerned that would he for prac- 
tical purposes escaped by marriage. And now it may 
bbe as well > say something as to the law by which 
Burmese Buddhists’ relations fall to be determined. 
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The Dhammathats are a body of authority, consisting 
‘of many texts, sometimes contradictory but yet in their 
cenfirety forming what may be called the institutional 
Buddhist Law. "There is no difficulty in holding this 
‘a the supreme authority where such questions as 
succession are concerned, and an instance may be 
given in the judgment of this Board in the case of Ma 
Nhin Bein v. U Sinve Gone (1). But when commercial 
relations or execution for debt come into question, 
then they are not necessarily in accordance with modern 
conditions. The ancient idea of making good a debt 
by selling the debtor into slavery is, for instance, quite 
obsolete, Indeed, the Court in Ma Puing’s case felt 
«this ; recognising that the Dhammathats provided for 
aright to both husband and wife in all property during 
the marriage, they assumed that that right was a right 
of partnership, with the consequences set forth above. 
‘The key to the judgment in Chettvar Firm's case (2) 

is to show that the position is best established by 
holding that the spovses are in western nomenclature 
not joint temants bt tenants in common. Thus the 
‘idea of an 














following from holding that that is the joint interest of 
Partnership. It is admitted by all the Judges in Ma 
Paing’s case (3), that the Dhammathats do not deal 
exactly with the situation. They could not well do so. 
‘Their Lordships do not think itis necessary to examine 
the texts quoted because that has been done with 
great thorougliness by Page, C.J. in his judgment, 
‘The outcome of it is that there is nothing in 
them which would point more to joint ownership 
than to tenancy in common, and therefore it is quite 
sight to prefer the one 
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is only dealt with by either according to his or her 
vested interest therein. 

‘One word more remains to be said. Maung 
Ba, J. wax one of the Court that decided Ma 


remain of bis original opinioa and dissented, but 
hhe did not do that. He was content to abandon 
nearly all the points that bad been laid down in 
Ma Paing’s case but thought be might save some> 
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‘McDonnell for the appellant. A prosecution once 
commenced bond fide may become malicious if the 
‘Prosecutor, in the coune of the proceedings, comes to 
Iknow that the accused is innocent and yet persists ia 
his action : Fifxjolur v. Mackinder (I). Semilarly, where 
the evidence on which the prosecution relies turns 
‘out to be absolutely unreliable, and the prosecutor 
docs not thereupon withdraw bis action (especially 
here the case is a compoundable one), such conduct 
will indicate that there was malice. See Fitsjolu v. 
‘Mackinder, ante, at p. $31, and Turner ¥. Swainson (2). 

Reasonable and probable cause means an honest 
belief in the guilt of the accused based on the facts 
withio the knowledge of a prudent and cautious prose- 
‘eutor: Hicks v. Faulkner (3), In this ease, the respon 
dent had no honest belie in the guilt of the accused as 
disclosed by the evidence. 


‘Leach for the respondent. In an action for mali 
cious prosecution the plaintif’ must prove tat the 
‘proceedings terminated in his favour if from their nature 
they were capable of so terminating; Balbhaddar 
‘Singh v. Badri Sak ($). Wi there was reasonable and 
probable cause at the outset of the proceedings the 
defendant cannot be held liable in damages. What 
‘transpires ater cannot ex fost facto alter the position. 
Its for the plaintiff to prove that the defendant knew 
that there was no reasonable and probable cause for 
‘commencing his action : Turner x. Ambler (5). 
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In actions of this sort defendant will succeed if he 
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Persisting im an action when facts subsequently 
revealed do mut warrant such a course may be strong 
evidence of malice, but ct of absence of reasonable 
and probable cause at the date of the institution of 
the proceedings Abrath v. North-Eastern Railway 
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POLS. and his bine On the thied day, that iy Ist 
November 1929, 9 report was loded by a Burmin to the 
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It is common ground that this article contained 
defamatory statements of and concerning S. A. S. M. 
On the 11th of December 1929, $.A.S.M. R. Chettyar, 
the defendant, filed 3 complaint in the Court of 
the Senior Magistrate of Mandalay in Criminal 
Regular No, 60 of 1929 against the plaintiff, N.S, 
Iyer, a medical practitioner carrying on business in 
Mandalay, and S, C, Battacharjes, the Editor of the 
Rangoon Mail, for defamation under section $00 
‘of the Indian Penal Code, and on the same day the 
defendant filed a similar complaint in Criminal 
Regular No, 59 of 1929 against Y. D. Motala, the 
editor of the Rangoon Daily News. 
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Now, at the hearing of the appeal the learned 
advocate for the appellant contended that there must 
be reamonable and probable cause for ir 
the plaintiff, not only when the defendant first set 
the criminal tw ia motion, but throughout the 
proceedings, and if at any stage of the 
pecially ia respect of an offcae: vowpoundable at the 
discretion of the complaimunt), thee ss an absence of 
‘reasonable and prohuble cause ts wo dcleace tint whem 
‘the defendant first became the proscutor he had reason- 
able and probable caas fer proscesting the pint. 
In my opinion this coutestion is unsound in iw, 
and cansot be accepted. Ido wot think that the 
case of Fiistobn v, Mackimler (1) ypoa which the 














be entered. In Fitsjohn v. Mackinder (1), the only 
issue raised on appeal was whsther the defendant 
caused the prosecution of the plaintifl 


? 
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indictment against him at the Assizes,, When the 8.Sve 


case was before the Court of Common Pieas Etle, C.J. 
and Williams, J. held that the defendant had not 
caused the prosceation of the plaintiff, Willes, J. 
dissentieate, was if opinion that the mere fact 
that the defeudant Id Seen bound over to 
Prosccule the plainlil was no defence to the suit, 





















and that the order the defendant to 

Assizes “ought nat to 
id the defendant, first, heexuse it was occasioned 
by his own contrivanc: and wrong, secondly, because 
it void as 2 judicial act inasmuch as it was obtained 
by a frayd upon the Court iu scena non in foro" 








[8 C.B. (N'S.) atp. 93). In the Exchequer Chamber 
Blackburn aud Wichtwan, JJ. were for affirming the 
gudgment of the Coimon Pleas (Erle, CJ. and 
Williams, J.) on the ground that the defendant had 
not catiscd the prosecution of the plaintiff; Cock- 
bum, CJ. Chanacll, B., and Bramwell, B. on the 
‘other hand held that the aon-suit must be set ssideand 
judgment entered lor the plaintifl. The case is not 
A satisfactory authority, as four of the Judges who 











decided th: case were in favour of the plaintif, and. 


four in favour of the defendants, and the decision of 
the majority of the Judges in the Exchequer Cham- 
ber was based on different, and to some extent 
inconsistent, grounds. Bramwell, B. held that the 
defendant was not liable for having preferred the 
indictment, but for “having Jaid a case before the 
Grand Jury, false to his own knowledge, which 
caused them to find a true bill”. Cockburn, C.J. 
and Channell, B. however, were of opinion that "0 
far as the defendant is concerned the prosecution, 
commences with the preferring of the indict 

Having been bound over to prosecute, to 
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an indictment is for him the first step of the 
prosecution". Their Lordships in these circum- 
stances held that it must be taken that the 
defendant caused the prosecution of the plaintifl, 
and, following Dubois v. Keats (1), that the fact 
tat the defendant was bound over to prosecute 
the plaintiff alforded no defence to the action. 
Cockburn Bramwell, Band Channell, B. 
however, were all of opinion that in one form or 
another ‘the defendant was the prosecutor, and that 
finding was sufficient to support the decision of the 
majority of the learned Judges in the Exchequer 
Chamber. Whether or not the defendant was the 
prosecutor in the criminal proceedings is, of course, 
the first issue that arises in every suit to recover 
damages for malicious. prosecution. In the passage 
in Cockburn, C.J-'s judgment in Fitejohn v, Mackinder 
‘upon which the appellant relied, his Lordship 
observed that, 

“no doobt, onder ordinwy circumatinces, where the question 
of malice is still open tho fact that some one ele set the: law it 
‘motion would be conclusive in favour ofthe defendant : or ifthe 
‘exltence of rensonable and probable cause were in dispute, the 
fact that a judge or magistrate had spostaneausly hewn over the 
Aefendaot would go very far to show thatthe prosecution was a 
proper one. Bul this reasonag eam hase no. application where 
The maticiousness ofthe pronation aad the absence of pecbble 
‘cause are necessarily implied inthe fact that we Bave the gui 
‘man porsing the ianocest. To way. imany other view thas the 
‘one T hive jast been potting that a man's Fablity to an action foe 
4 malicious prosecation depends on bis having Rest set the Tae: 49 
Imation, sppears to we watentble in peinciple and unwarranted tw 
authority nd assorely wothing short of the mast conceive 
‘authority would indoce me to assent to ach a postion.” 

No Judge, I imagine, would hold to the con- 
‘rary, and it appears to me plain that, because 
the defendant in a suit for malicious prosecution did 

rey 
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made the charge before the Magistrate he had 
Knowledge of any facts sificient 10 make him believe 
the truth of Yhe “charge.” In delivering. the judg” 
ment of the Court, Tindal, C.J. observed that, 

the grovamen of the daderalion fe Sot the donde. id 
the mention sitet me roceate er bablecane epeetint 
cmiitpint ca We Une cmt ocbr the pan ef sot poly oe 
‘Seed ment have Lint a! Coat he Bad wot proved Gat 
{he hase of the one bal ce commenird to him or of 
erase bach or Lact as wrote eas cet are 
Sita lt plants tna may re a 
groves to the chem te Io ere he Monin Ts 
tas by the Com Sins ch in era ft to 
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“efendant docs not preclude himn from justifying the 
course he took by cstablishing that when He became 
the prosecutor he linestly and on reasonable grounds 
believed that the accused was guilty of the offence 
or which ine was prosecuted. No doubt the absence 
of reasonable and probable cause is evidence of 
malice, for an houst belict in the guilt of the 
plaintiff based on reasonable srounds is the very 
essence of the delonee to a suit for malicious 
prosecution. As Cockburn, C.J. pointed out in the 
passage in Filson v. Muckinder to which reference 
has been made, 

“a prosection, though in the cote not malicious, at having 
‘een undertaken atthe dation ofa Judge or a Magistrate, ori 
spootaneously undertan, from having been commenced wnt & 
bond file lit in the soit of the cei, may nevethelest 
become malicious in aay cf thestages through which it has to 
‘asi the prosecoto, having acruired positive knowledge of the 
inocence of the accused penevete male anin in the prose: 
tion, with the Sntetion of procuring fr ef a onion of 
the accwed 

{See also Broad v. Hant (1); James Brown Lister 
Henry Perryman the younger (2); Shrosbery 
Osmaston (3); Brown v, Hawkes (4); Meering 
¥. Grakam White Aviation Company (5).) 

On the other hand, the fact that malice is proved 
is mot evidence of the absence of reasonable and 
probable cause, for as Denman, CJ. observed in 
Turner v. Ambler (6), “the unfair use made 
of the charge may prove malice, as the jury 
held that it did, but does not raise any inference 
of a belief that there was no reasonable or 
probable cause ; for the contrary belicf is perfectly 
consistent with malice.” In the course of the argument 
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in the same case Pattenon, J. observed: “Th 
most expttss malice would not be sufficient if there 
were probable cause.” In Musgrove v. Newell (1) 
Abinger, C.B., laid down, and I entirely agree with the 
law as enunciated by the learned Chief Baron in that 
case, that 
tw apport aa ation ofthis hin there mast be both malice in 
the defendant sil a wat of reasouble and probable cause. It 
‘sadoitte that even if there be excessive malice, A combined 
with probable case, the action canoot be supported. Bo alo it 
isadritied Wat atta want of probable ‘cause i sufilent 
‘evidence from which the Jory: may infer alice, inasmoch asin 
fich eae the party cou have mo ground fr proceeting in the 
Charge but a malicious ove. Bat, onthe other hand, fom any 
eases of malice you cannot infer 2 want of probable cause | that 
‘stands upon a cla of facts to be looked at by themselves.” 
Now, applying the above principles to the facts of 
the present case, the question is whether the plaintiff 
at the trial proved that at the time when the defendant 
launched the prosecution against itn and thus became 
a prosecutor the defendant acted without reasonable 
‘and probable cause. Did the defendant then honestly 
believe on reasonable grounds that Dr. Iyer had caused 
the defamatory article to the Rangoon 
Mail? What was the information in the defendant's 
[possession at the time when he filed the complaint ? 
tis common ground— 

(0) that at all. material times there was ill-feeling 
‘between the Chetty and non-Chetty commu- 
tities in Mandalay; 

(2) that there was enmity between the non-Chetty 
P-L. S. Palaniandy Pillai and the defcodant; 

(6) that P. L. S. Palaniandy Pillai was the patient 
‘and close friend of Dr. Iyer; 

(@) that Dr. Iyer was = leading’ member of the 
‘non-Chetty community; 


Yea a 
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(5) that the article purported to have been signed 
by N.S. Iyer, Mandalay; “* 

(6) that Dr. Iyer Tollowed the profession of a 
‘medical practitioner in Merchant Street, 
Mandalay j 

) that on his signboard Dr. Iyer styled himself 
N.S. Iyers 

(6) that the only well-enown member of the T 
community in Mandalay, who described 
himself as N. S. Iyer, was the plaintiff 

(9) that considerable excitement had been created 
among the Tamils in Mandalay by the 
publication of the article in suit ; 

(10) that a persistent rumour was current among 
the Tamils in Mandalay that the plaints 
twas the author ofthe article 

(11) that on the 29th November two days after the 
article had appeared in the Rangoon Mail 
apleader, Mr. Augustine, had written to 
Dr. Iyer asking him to inform Mr. 
Augustine whether the article had been 
written by the plaintiff or by some other 
person on his behalf, and that Dr. lyer had 
‘ot sentany written reply to Mr. Augustine, 

(12) that the defendant held his hand from the 
27th November until the 11th December 
before filing a complaint under section 500 
‘of the Indian Penal Code against the 
plaintiff, and that during that period no 
poblic disclaimer was made by Dr. Iyer 
or appeared in the press or elsewhere in 
which Dr. Iyer denied that the article had 
been written by him or with his authority 

(13) that the defendant consulted Mr. Vardon, 
a pleader, before he took steps to prose- 
cute the plaintiff; and 
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(14) that before filing the complaint on the 
‘GMendant’s behalf Mr. Varden informed 
Dr. Iyer that the defendant was about to 
inatitde criminal proceedings sgpioxt 
‘upon the footing that the plaintifl 
the author of the article in suit and 
the plaintif did not send any reply is 
writing to Mr. Vardon denying or ad 
ting that he was the autho 
article, 

AL the trial, in answer to questions put to him 
bboth in examination-in-chief and in cross-examination, 
the defendant stated that before he instituted crimi- 
nal proceedings against the plaintiff he had sent a 
clerk from Mandalay to Rangoou to oake enquiries 
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sent the article in question to the Rangoon’ Mail 
{or publication, Me further stated that the clerk on his 
return to informed him that the writer was 
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+ On behalf of the appellant it was strenuously argued 
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criminal proceedings against the plaintt 





have believed the report that his clerk had made to 
hhim oa his return from Rangoon to Mandalay ? 

What in now to be decided is thin, ow far this gents, 
Ineving this information conveyed to him. say be sai to have 
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reasonably and discreetly tras his informant. Became { 
‘pprehend hat you are to have ezarto every shade of iferee 
fretween the amount of ered tobe given to one pervon ai 13 
aother, according tothe charader ofthe informant Inform 
tion ven by one person of whom the party knows, noth 
‘wold fe regarded ver differently from information gives by te 
‘thom be knows tobe asenable and trustworthy person. And 
the estion whether or not a rewosable waa wuld or would ot 
ct upon the faformation mst dopend 3 rest degree upon he 
‘pinion to be formed ofthe postion and cirermatances cf the 
Informact, aod of the snow of eet eich may bed une 
those circumsanees to the prion. who. shun conveyed. the 
information” 

Per Hatherley, LG, im Lifer v. Perryman (1). 

The fact that the defendant selected this particular 
lerk to make enquiries in Rangoon indicates that the 
defendant regarded him as reliable and trustworthy, 
and T can see no reason why the defendant shouki 
not have believed what the clerk reported to him ax 
the result of the enquiries that he fad made, In my 
‘opinion it was not incumbent upon the defendant 10 
have made any further eoquiries having regard to the 
information already in is possession, and I have no 
doubt that the learned District Judge was right in 
holding that the defendant had reasonable and probable 
cause for instituting the criminal proceedings in 
Criminal Regular No. 60 of 1929 against the plaintif 

In the circumstances disclosed in the evidence, 
however, it must not be taken that I should have 
arrived at the same conclusion upon the issue of malice 
as that which commended 
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"For the purpose of deciding this appeal it ig sufficient 
to hold that the plaintiff did not prove that the defendant 
prosecuted the plainti# without reasonable and probable 
‘cause, and upon this issue the finding of the learned 
District Judge must be upheld. ‘The result is that the 
appeal is dismissed with costs, 
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(1) that the Kkarned Judge bad not arrived at. the 
Fight conclusion upon the evidence when be found 
that the petitioner bad bec guilty of adultery, 
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vibe morality, and of dest sock, which na copsideraton 
{at most not be forztten” 

In Wickins v. Wickins (1) the Court of Appeal 
{Swinfen Eady, MLR., Bankes, L.J.and Eve, J.) observed : 

"From ie to time the Cutt has eerred to particular circum 
stances as fstfyng iin exercising, its dicrtion in favour of 
fting a decree in cues where, laving card to section 31, 
the Court was not bovnd to pronounce sch decree. ‘We agree 
‘with the view expressed by the President i Brook 6 Brooke that 
Where Patiament has invested the Court wi a discretion which 
fas to be exercised in an alent inexhaustible variety of eben 
nd dient ciecomstanccy oul where Parone has ot thou 
Bit t define or secity anyones. or chaaes for is 
application, this Court ool vt to nt or rst tht disereton 
Dy laying down res within which alone the discretion i 10 be 
execied oft place greater eters wy the ude ofthe Dive 
Division than the Lexslatore thas thcoght fi Yo mpone” 

See also Holland ¥. Holland (2). 

No doubt the social conventions of to-day differ 
widely from those which obtained. when Lord Penzance 
lod Morgan v. Morgan in 1809 (3), and post-war 
es are wont to treat matrimonial laxity with greater 
feniency than it would have received at the hands of 
the Judges who lived in the mid-Victorian era. Tempo- 
ra mutantur et nos mutenur in ills. Itisonly natural, 
therefore, that from time to time the Judges sho 
administer divorce jurisdiction should refer to various 
matters which in their opinion ought to be borne in 
mind when the Court is considering whether it should 
exercise its discretion in. favour of a petitioner who, 
has been guilty of adultery during the subsistence of 
the marriage. But I decline to regard these dicta as 
Iaying down principles orrales of practice by which the 
discretion of a Judge in any other case is fettered or 
limited. Ln my opinion they are merely illustrations of 
matters to which the Court will have regard in coming 
an ae 
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Appeal in Wickins v. Wickins (1) and Holland v, 
Holland (3), from exercising its own discretion in the 
way that it deems best in the circumstances of the case 
that is before it. 





consistent. For instance, in Stuart w. Stuart and 
Holden (4), Hill, J. observed that 

* this i case where the estund mot only did sot make 
<isclonare of is own adultery af the tne be was seeking decree 
‘nel agaicat hie ile but when the charge was made agaiot bis 
be strenacmsly denied it fought # throashout, aod fave ensence 
‘spon cath, and was Gsbeliewed by the Court. If ia thoue circum 
stances the Cow is sil o exerci its Gncrtion 
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(eves saoeming that Hat the cts had been dinconed by the 782 
etisoner on the Rearing ches aking for a detme mi the Comrt Seana 


(old ave exer! ts ncrction tm his favour. after the course 


Ihe has chowen to pur: Tun aie isnot x case in which the S=*R 


‘Court cut o exer its discretion.” 
On the other hand in Afted v. Apled (1) Lord Merrivale, 
P, stated that, 
0 the atmaitot fabcbvosh of the reioner hun ees 
said on varios eccnihen sew Lanehnd epetstones have Beem 
‘xpened that in sch cance the Comrt may grepeely com 
‘Whether on a toe stterret 4 the fate the Gt tte the 
\Gheretion wold hare een exercised. 1 do net dsent trom 
thin view mc 1 the jron two thal Ht preppones che Court 40 
fave at length Hearn the ts bt 
‘Thus the oracle has spoken both at Delphi and at 
‘Doxlona, but to which voice am I to heacken ? [See 
Wain v. Wain (2) ; Preity v. Prety (3); Hampson v. 
‘Hanmpson (4) ; Wilson v. Wilson (St ; Elliot v. Eliott 
(6) 5 Wilkinson v. Wilkinson (7)  Tichner . Tickner (8)) 
‘The correct view, as I apprehend the matter, is that 
the Court, for the purpose of determining whether it 
‘ought to exercise its discretion in favour of a petitioner 
‘who has been guilty of adultery, is bound to follow the 
_general principles and rules laid down by the Court of 
Appeal in Wickins v. Wickins and Holland w. Holland 
{srpra) and also should bear in mind, 40 far as possible, 
the various matters which other Judges have thought 
well to take into consideration but that it would be 
neither expedient nor in accordance with law—indeed, 
it would be running counter to the statute—that the 
‘Court should be compelled to search among the various 
authonities for subsidiary tests by which the unfettered 
jvdicial discretion entrusted to it is to be limited and 
controlled. I confess, with ll respect, that Tara unable 
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to subscribe to the view wpon this subject that was 
expressed by""McCardie, J. im Hines v. Hines and 
Burdett (1). Ttappears from the judgment in that 
cease that McCardie, J. was strongly of opinion that he 
ought to exercise his discretion in favour of the peti- 
toner, and the learncd fudge further stated that the 





add" Bat the exercise of a discretion, though unfet- 
tered is not to be the mere exercise of caprice.” Of 
course not ; but is the considered and reasonable exer 
cise of an unfettered discretion capricious merely 
‘because other judges, taking. info account the same 
‘considerations but appraising them differently, might 
have come to 4 different conclusion ? In my Opinion, 
2 Jodge administering divorce jarisdiction in India 
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of her marriage, but during the intervention pro- 
ceedings has persistently, deliberately itd. foolishly 
nied that adultery ever took place. Ia my opinion 
in circumstances such as those oblaining in the 
present case the learned Judge ater hearing the parties 
and their witnesses, in the exercise of his discretion 
has refused to gant a decree for dissolution of 
marriage to a petitioner who has been guilty of 
adultery, the Coucton appeal should be slow to inter- 
fere with the order that has been passed by the 
learned Judge. 

“The question fcr wnsideration Uy this Cot is whether i 
fedgment i eroncsn ad wot whether we shoul ave exercised 
the eeretion n he mre tance a the jg below did.” There 











Le Swinken Eady MLR. In Hollond Holland 
(supra) at page 280. 

ng mined tie acaaaba iaet 
ace it cannot be held that the judgment of 
Otter, J. was erroneous, oF that the learned Judge was 
judically bound to exercise his discretion in favour 
‘f the petitioner, and I am not prepared to interfere 
with the order that he passed. The appeal, therefore 
fails and mast be dismissed. I desire to add that T 
am not disposed, as at present advised, to accept the 
judgment of the Calcutta High Ceurt in Ravisay v. 
Boyle (1) as correctly laying down the law, and if 
‘and when the occasion arises the decision in that case 
may require to be reconsidered. 

“There will be no order as to costs, 


Mya Bu, JI agree. 
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APPELLATE CIVIL. 
ne Sr Art PetCo Mr Fae Bye Ba 
RMA.RM. CHETTYAR FIRM 


N.SP.RM, CHETTYAR FIRM? 


Cette Prie mar oily cts 

only alte mngaete pasa ditt mote sit 
lnnol rere topo the eats of he of. tt bay codec el hat 
{he Curt wou be ue in edeng Hime he castes toe 
‘lar ca topo em he lit sek Yo mabe a pstne morgage 
Ade forte tote that ear Cats recr apa the fed 
‘maga oe cos poet by he Cat, td iarted ie Secret 

"The al owt yssed 1 reinary dee inthe Lown erm 
= There wil hes pear ces fe eal for ere 000 ith 
‘est gun eto lett te decree nun te scone at 
‘teat mags ant npn Gao vce 

‘etd a, avg regu tenga ug he poe er 
ng wan nota tens ac forts co ea 

K. C, Bose for the appellants, A puisne mortgagee 

who is made a party to a mortgage suit is not per- 
sonally liable for costs that may be awarded in the 
suit unless there is a clear indication to that effect 
inthedecree. In Maung Po Mya v. M. A. 8. Firm (1) 
the law is not correctly laid down. The authori 
Cited therein do not support the decision, See Givi 
First Appeal No. 36 of 1952 of this Court and Maharaj 
Bahadur ¥. Basiruddin (2). In this case, the decree 
merely states that there will be a “ preliminary 
morigge decree in the usual form, with costs against 
the two defendants", This is not ‘sufficient to fix a 
personal liability for costs on the puisne mortgaxee. 















* Chit Firt Appeal Na. 199 of 151 fa he ede of he Det Coat, 
‘Myaangmya nC Reg No Bet 138, 
0) HERS Ran 1, ane t.ee 
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N,N. Barjorie for the 
“Mortgage decree ia the usual 
that the poisne mortgagee has 


the mortgage and moreover 


sale-proceeds leit over after 


mortgagee will go to him. In this case, t 
prea decree * with costs against the two 


Tas pace tegen omens Ano shave ins 
mortgagor confessed judgment ; the costs 


latter were therefore awarded on the uncontested 
scale. All these facts show that Uie"Court intended 


to make the paisne sorties personally liable for 


the costs, 
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who would be enlitled to redeem the property by 
paying the thortgage debt. But whether the puisne 


ordered to 
tums on its own facts. In my opinion, however, 
if it is sought to make 2 defendant mortgagee liable 
for the costs of the suit the plaintif should take 
‘are that an veder against the defendant mortgagee 
to pay the costs ix passed by the Court, and inserted 
in the decree. 

Now, in the present case the question turns on 
whether the judgment of the ‘ordering that a 

mortgage ti 
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my opinion, the appeal 





In those cirenmstances, 


nicer, succtods, the'order of the learned District Judge of 
‘CHT Mysngmya ts set aside, and the petition clismissed, 


xaFew, 
See 


rome 


war 
apa. 


We make no order as to costs, 
Mya Bu, Jt agree. 





TInt pai neet aia fice tte prone acl ee 
to bervene, Goverment shone fe be aspen wi Sivas expen, 
iow thew aces ur tthe win wach rh opens ny bo 
reared 

sre f Voie, Yas Kaw, LLB § ASD te 


Gaunt (Assistant Government Advocate) for the 
‘Crown. There has been a delay of over five mouths in 
the fling of this appeal since the acquittal, A Depart- 
mental Circular (No. 30 of 192, Burma, Judicial 
Department) deprecates delay and states that sanction 
‘would ordinarily be refased if an appeal is attempted 
Simtel Appa 8 Eno te Oe Se 
sepmageye ls Coon pen a 
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io be filed after the expiry of three months. ‘The 192 
Circular is not intended "16 and does mbt override ime. 
the provisions of law. Under Article 157, Schedule "™"#%" 
1, of the Limitation Act, Government is entitled to St Wo 
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‘order of acquittal was phinly right, With all due 
respect Ido not think that the tryimg magistrate 
appreciated the significance of the evidence at the 
trial. To illustrate the view I take it is enough that 
tno reference was made by the trying magistrate injbis 
judgment to Exhibit 1, which was a most important 
document, and threw’ 4 flood of fight upon the 

postion sda colleen 

In my opinion, there is no substance in this 
appeal, which 1 sommarly dismissed. 

Mra Bu, Jf agree. 


CRIMINAL REVISION. 


Scr Sr deter Pt te Mee Mp 
KING-EMPEROR 





Gaunt (Assistant Government Advocate) for the 


Pack, C.J.—This an application for revision against 
what is Stated to be an order of discharge passed on 
appeal by the learned Sessions Judge of Myaungmya, 
‘and the proceedings are akin to, and arise out of, 
the 
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section 385, Tndian Penal Code, and sentenced to pay 
wireion a fine of RS 100 of in defult to undergo two 
©54F We months vigorous imprisonment, by the 2nd Additional 
ner ch Special Vower Magistrate, Myaungmya. He appealed 
to the Scwions Judge of Myoungmya, and on the 
13th Ovtuber 1931, the convictioa and sentence were 
set aside. and the horned Sessions Judze ordered the 
duscharge of the accused. 
‘On the 19th March 1932, an application for 
revision of what is alleged to be the order of discharge 
by the learned Sessions Judge was fled on. behalf of the 
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i 


substance im it, and whether the present application 
is regarded as an application io revision or an appeal. 
it is summarily dismissed. 


‘Mra Bo, J—t agree. 
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‘ngage WC Ps, 7 Ra 319d 
King Suprise 3 CBR 3s Kine ahr v1 Wr, 
sUBIE 0 De Bago ade 6 en LR Seen ro 
Brows, J.—The respondent, Nga Aung Myat, was 
convicted under the provisions of the second part of 
section 457, Indian Penal Code, and sentenced to 
suffer nine months’ rigorous imprisonment. He 
appealed to the Sessions Court, and one of the 
‘grounds in his memorandum of appeal was that a 
‘sentence of whipping would have been more appro: 
priate. The Sessions Judge with regard to this prayer 
remarked that the sentence could not be altered as 
the respondent had already undergone a portion of 
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‘consider the point. Under he proven ‘of section 
423 of the Code of Criminal Procedure an appellate 
Court has power, without altering the finding, to alter 
the mature of the sentence passed but not so as to 
‘enbance the same. I know of no provision of the Code 
‘of Criminal Procedure, or any other Act, whicl would 
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“in tiew of any other pris 
‘orders passed by the appellate 
sentence of imprisonment altogether, and the only 
sentence remaining is that of whipping. 

In considering what sentence it should itself inflict, 
the appellate Court should, of course, bear in mind the 
tart ofthe original sentence which before its order the 
accused person has, in fact, undergone and this part of 
the original sentence together with the sentence that the 
appeliate Court inflicts sboold not in eflect be more 
severe than the senteace passed by the tril Court. 

The question vebether, and in what circumstances, 
the substitutica of a sentence of whipping fora sentence 
‘of imprsoement would amount to enhancement of the 
sentence was considered by a Foll Bench of this Court 
in the case of King: Emperor v, Chit Pon and another (1). 
In the judgment in that case reference was made to 
the case of Oncen-Empress v. Banda Ali (2). in which 
‘case it was held that the substitution of a sentence of 
imprisonment for a sentence of whipping should always, 
the regarded as an enbancement of the original sentence. 
‘This view of the law was not accepted by the Full 
Bench which suggested that ordinarily the substitution 
fof a sentence of 30 stripes for a sentence of one year's, 
rigorous imprisonment or mote, or the substitution of a 
sentence of 25 stripes for a sentence of 9 months’ 
inmprisonment or more, or the substitution of a sentence 
‘of 20:tripes for a sentence of 6 months’ imprisonment 
‘or more would not amount to enhancement of the 
sentence within the meaning of section 423 (1) (6) of 
the Code of Criminal Procedure. In the present case 
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not, by itself, have been an entancement of the sentence 
bbut in deviding what sentence to pass the Sessions 
Court would be bound to consider the imprisonment 
already undergone. At the time orders were passed by 
the Sessions Judge in this case the appellant had 
‘undergone more thaa a month of his original seatence, 
and I do not think the gassing by the Semions Jodge of 
a sentence of more than twenty Lasies would have 
been justified By now the appellant has wodergone 
three and a half months of his original sentence and 
hhas less than six months of that sentence still to serve. 

Ido not, therefore, think that we should now alter 
the sentence into a sentence of whipping, and 1 would 
refuse to interfere with the orders passed by the Lower 
Courts. 


Hea, J have had the advantage of reading any 
learned brother's order and | accept his view that Po 
Wrnr's case was wrongly decided in so far as it lid 
down that ina case where whipping can be imposed only 
in lieu of any other punishmeat and where the accused 





probibite an appellate Court from passing & sentence 
of whipping. 

‘The question which arose for decision in Po Wan's 
‘case was not a question of enhancement. It was a 
question of the intention of section 3 of the Whipping 
Act, 1909, which says that oo a conviction for certain 
‘offences an accused person “may be punished with 
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whipping in lieu of any punishment 0 
for such offence be lable " under the Indiaia Penal Code. 


1 accept my learned brother's view that when under "=" 
section 423 (1) (8) of the Code of Criminal Procedure Say km 


aan appellate Court alters a sentence of imprisooment to 
2 sentence of whipping the sentence of imprisonment 
‘ceases in wr to exht, and that the sentence of whipping, 
which is im law the only sentence, is a sentence is liew 


Viut although inlaw the original sentence cone to 
exist, the fact remains that the accused pervon hx 
suffered part of it, aad in my view that fact shoud be 
taken into consideration by the appellate Cost in 
deciding what sentence should he substituted for the 





Pui 
Court said in effect that as a matter of practice this 
Court does not in the case of adult accused persons 
regard the substitution of a sentence of thirty stripes 
for a sentence of one year's imprisonment or 
more, or the substitution of a sentence of {wenty> 
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fact alrvady suffered be accepted, then it seems clear 
that the acclised person in this case, who has already 
served more than three months of his original sentence 
of nine months, should not be sentenced to a whipping, 
of even twenty stripes, and, since it was suggested in 
Chit Pon's case hat Ue mi 








agree that we should not alter the 
sentence passed by the trial Court in this case, 


PRIVY COUNCIL. 
MAUNG SEIN DONE (Derexpaxt) 
® 
MA PAN NYUN (Prancrire) axp orupes. 
(On mppeat trom the Migh Cour at Rangoon.) 
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Appeal (No. 7 of 1931) from a decree of the High 
‘Couct (Apa 1, 1930) affirming a decree of the District 
Judge of Pyapin (December 10, 1928). 


Prt: Lome Rem of Kenn, Se Groen Loan ad So 
Dems trees 
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* The suit was brougit in 1927 in the District Court 
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by respondent No. 1 ajainst her brothers (thé appellant Nase tam 


‘and respondent No. 2), cr sister (respondent No, 3) 
‘being added as defendunt fro formd. The plait stated 
‘that Ma Myit, the mother of the parties, died a Burmese 
Buddhist oo January 22, (18, posessed of property of 
which the brothers fod takes possesion ; the plaint 
chimed 2 one-fourth share of the property, and 
Aadministeation of the estate. 

‘Ma Myit had been married to a Chinaman who died 
in 1902. 

‘The appellant alone put in a written statement. In 
sddition to pleas by which he relied upon Chinese 
[Beddhist law as beingalone applicable, he pleaded that 
the suit was barred by res judicata by reason of the 
decision in a suit brought in 1918. That suit had been 
‘brought by respondent No. 5, the defendants being the 
other parties to the suit and the relief the same as that 
now sought. The suit had been dismissed by a final 
decree of the High Court made in 192% upon the 

‘that Chinese customary law applied, and that 
under it Ma Myit’s sonsalone succeeded to the property: 
‘The matter is reported at LL.R. 2 Ran, 94, 

‘The facts appear fully from the judgment of the 
Judicial Committee, 

A preliminary issue was framed whether the suit was 
barred by res fudicate. The District Judge, though 
holding that the suit was not barred by res judicata, 
‘opinion that be was bound by the previous 
fof the High Court ; he accordingly dismissed the suit. 
‘An appeal to the High Court as allowed by Das and 
Dosle, JJ. (reported at LR, 6 Ran. S7SV* and the suit 
‘eas remitted for trial 
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“ME parties, all the conditions under which ,a decision 
is res judicata betwecn co-efendants weit present Ma 
this case: Munui Bibi v. Tirloki Nath (1). 


‘Their Lordships directed that the respondents’ 
counsel should a ist point before the second 
was procecded! will 


Pemuell for respondent No, 3. Mani Bili's 

case (1) is distinguishable, because there a decree 
hhad been made in the previous suit whereas in this 
case the suit of 1918 was dismissed. The principle as 
laid down by the Beard as to res judicats between 
co-defendants does not apply where no rele! was 
granted, The terms of the judgment in Coitingham v. 
Earl of Shrewsbury (2) which was applied by the 
Board, exclude the case where no relief was granted, 
[Reference was made also to Chanly v. Lord Dunsany 
3) and Farquharson v. Seton (4).] 
In India the principle has. been confined to cases 
which there isan earlier judgment defining the 
nis of the parties: Ramachandra Narayan v. 
Narayan Mahades (3), Ma Tok v. Ma Yin (6). 


.\ reply was not called for. 


April 12, The judgment of their Lordships was 
delivered by 

















Lorn Reset. or Kitiowsx. In this appeal their 
Lordships find it unnecessary to decide upon the merits 
fof the case as in their opinion the plea of res judicata 
must prevail. In order, however, to explain hear the plea 
arises, it is necessary to relate the facts in some detail 
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‘The four parties to this appeal are two sons and tw 


sagas daughter#’of Chan Sit Shan and Ma Myit, his wife. 


maa 


Chan Sit Shan had three other children born of this 
wife, two of whom died before their father ; the third 
died in 1903. 

‘Chan Sit Shan was a Chinaman, who was born in 
China aid settled in Pyapdn, Burma. There he 
married Ma Myit, a native of Pyapon, who before her 
‘marriage was a Burmese Buddhist. At some time, 
‘Chan Sit Shan went back to China and there married a 
second wife, a Chinawoman, named Ma Kee Ya. He 
returned to Burma with this second wife and a Chinese 
‘boy named Pwin Lit whom they had adopted. Sub- 
sequently his wife, Ma Kee Ya, bore him a daughter, 
who was named Ma Kyin Myaing. 

Chan Sit Shan died in 1902 intestate. On his 
death, there was a division of property between 
‘two families as a result ot which no further claim 
has arisen. from or on betalf of Ma Kee Ya, Pwin 
Lit, and Ma Kyin Myaing, or any of them. 

‘When Chan Sit Shan died, the eldest of his five 
surviving children, offspring of Ma Myit, was only 
about 15 or 16 ‘years old. Their mother took 
possession of and managed the property which had 
not, on the division, gone to the other family, and 
she seems to have remained in possession and 
management until her death, which took place on 
the 22nd Janvary, 1918. 

She was survived by her two sons, the respondent 
Maung Sit Paung, and the appellant, Maung Sein 
Done, and her two daughters, the respondents, Ma 
Pan Nyun and Ma Sein, On her death her’ two 
sons took possession. 
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right {o inbgrit from either parent, and. that her suit 


uses see Was therefofe not maintainable. 


The daughter, Ma Pan Nyun, filed no written 
statement, but she gave evidence, at the hearing, on 
behalf of the plaintif, and in support of ber claim. 

‘The suit was tried by a Burmese judge, the 
imucs incloding (amongst ethers) the following 
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Thus a suit to administer the estate of, Ma Myit, 
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to which Ma Pan Nyun was a necessary ahd proper *=yja sm 


party if she had any interest in her mother’s estate, 
was dismissed upon the grounds that Chinese 
customary law applied to the succession to Ma Mvit's 
property and tat under that Law no female could 
inherit in the presence of male issue. 

The suit which has given rise to the present 
appeal. was instituted on the 23rd July, 1927, in the: 
District Court of Pyapdn. The plaintiff is the 
daughter Ma Pan Nyun; the defendants are the two 
sons and the other daughter who had been the 
plaintif’ in the former suit. ‘The plaint is, with the 
necessary alterations, substantially the same as the 
plaint in that suit. The relief sought is establis 
‘ment of the plaintiffs right to a one-fourth share 
Ma Myit’s estate, and administration of that estate, 
the claim to that relief being based upon the allega- 
tion that Ma Myit died a Burman Buddhist leaving 
fas her heirs her two sons and her two daughters 
The defendant Maung Sein Done (who is the 
appellant before their Lordships’ Board) filed a 
written statement in August, 1927, dealing briefty 
with the claim on the merits, but raising also the 
plea that the plainti’s claim was “barred by res 
judicata” by reason of the previous litigation and 
the judgments and decrees therein. The other 
defendants did not defend, 

* "A preliminary issue was tried, vie. “Is the suit 
barred by the doctrine of res judicata?” The 
District Judge delivered his judgment on the 24th 
November, 1927, answering the issue in the negative, 
and_ stating as’ his reason, without entering into 
particulars, that “‘all the conditions requisite for 
res judicata between parties who were co-defendants 
ina former sui, are not present in this case,” 
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involve 2 decision of any case between co-defendants, 
‘the co-defehdants will not be bound as between 
each other by any proceeding which may be necese 
sary only to the decree the plaintiff obtains.” 
Further, im a recent case, Sir George Lowndes, 
in delivering the judgment of this Board, stated 
what was required in applying the rule of rex judicata 
as between co-defendants in the following Language 
“In such a case, therefore, three conditions are 
requisite ; (1) There must be a conflict of interest 
between the defendants concerned ; (2) it must be 
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‘= whether the succession to the mother’s property was 
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wo 


govemed by Chinese customary law or gy Burmese sng sem 


Buddhist law. In a word, the question to be deter- 
mined was one between the sisters on the one hand 
and the brothers on the other. The rights of each 
sister in regard to the mother’s estate were identical 
they were either both of them co-heirs with th 
brothers or neither of them was entitled to any 
share. 

‘The matter which was adjudged was that the 
succession to Ma Myit's estate was governed by 
Chinese customary law, and that her daughters, 
therefore, were not entitled to any share therein. 
The language actually used in the appellate Court 
was_as follows : “I would hold that the Chinese 
customary law should be applied to her estate, 
Under that law her sons, and not her daughters, 
would appellant's. suit was 
rightly dismissed.” “That is, in terms, a finding that 
neither Ma Sein nor Ma Pan Nyun was entitled to 
any share in the estate of Ma Myit, 

It was urged that the doctrine of res judicata 
could not apply as between co-defendants to a 
previous suit, if no relief had been granted to the 
plaintiff in that suit, ‘Their Lordships are aware of 
‘ho principle or authority which justifies this conten= 
tion. In Ma Sein’s suit there had necessarily to be 
an adjudication upon the issues involved before the 
suit could have been dismissed. It was not any less 
an adjudication because its consequence was the 
dismissal of the suit, than it would have been if its 
tenour had been the other way. 

‘The issues involved in the present suit of Ma 
Pan Nyun are identical with the issues in the earlier 
suit; and their Lordships are of opinion that in 
regard to, those issues (1) there was in the eater 
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Solicitors foc appellant: Culler, Allingham and 
‘Solicitor for respondent No, 1+ J. #. Lambert. 
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Thein. Maung for the appellant. An order remand- 
ing a case to the lower Court for decision on certain 
‘issues may be a final order’ for the purposes of appeal 
to His Majesty in Council under «109 of the Code 
‘of Civil Procedure, if such order tends to decide 
certain “cardinal” ‘istacs in the case. Where a 
‘cardinal point in the suit is decided and the case is 
‘remanded for mere arithmetical calculations, the order 
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of the appellate Court isa ‘final order’: Ralhinbhoy v.* 
Turner (1)§ Syed Husein v. Boda Bibi(2); Ananda 
v. Nafar Chandra (3). 


(Pace, C—In all these cases, the decision of thy 
appellite ‘Court went to the root of the matter, a 
consequently the orders were held to be ‘final orders 








In this case also, two important issues have been 
decided, and they are in no way subordinate to the 
other issues. A decision on a ‘cardinal issue’ is 
sufficient to make it a ‘final order’: Khagendra v. 
Saheyram (8). 

Af the Court is of opinion that the order as made is 
not a ‘final order", it may still certify the case to be a 
"ft one for appeal " under s, 109 (c) where a question 
of public importance is involved, 





Doctor for the Ist respondent. The appellate Court 
which passed the order of remand has not become 
functus officio, and its order as made in this case 
‘not meant to be final. 

In Rahimbhoy’s case (1), the Court ceased to hive 
seizin of the proceedings. There“was. only one print 
to be decided in that case ; the order as passed (ire 
could be construed as a decree for accounts. The 
same was the case in Syed Husein v, Bodla Bibi (2) 
‘The remand order in this case was made under Order 
XLI, ¢.25, and such an order ismot{fan appealable erder. 
here is no reference to the word ‘cardinal ” in 
Ramchand v. Goverdhandas(3\'snd heir Lordships do 
not refer in this case to Rakinbhoyie. Turner or Syed 
Husein ¥. Bodha Bibi. 
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A decision on one issue out of several issues cannot 
be said to be a final order : Sultan Singh v. Murli 
Dhar (1); Nuri Miak v. The Ganges Sugar Works (2); 
Rai Radlia Kishen . Collector of Jaunpore (3); An 
order is final when it finally disposes of the rights of 
the parties. An order relating to procedure i not a 
final order; Boson v. Altrincham Urban District 
Council (4) ; Isaacs & Sons ¥. Salbstein (3). 





Pas, CJ tion for a 
certificate ranting lave to appeal to His Majesty in 
Council is misconceived. 

The High Court at the hearing of the appeal 
remanded the proceedings to the trial Court in order 
that the trial Court should determine certain issues 
‘of fact, and then return the proceedings to the High 
Court with a report as to what its findings upon those 
issues of fact were. ‘The remand order vas made 
pursuant to Order 41, rule 25, and the High Court 
never lost seizin of the case, It is true that in passing 
the remand order the Divisional Court stated its view 
‘upon certain issues raised in the case. Tt was, I think, 
somewhat unfortunate (and I can say so more freely 
as I was a party to the remand order) that the 
Divisional Court should have stated its opinion in the 
remand order upon any of the issucs raised in the case j 
but the Divisional Court in the remand order did not 
finally determine whether the plaintiff had a good 
cause of action or not, or purport to decide the 
rights of the parties. Indeed, in order that the plaintift 
should succeed, the first step in her case was to prove 
that she was entitled to her deceased husband's share 
in the inheritance. If she was not the heir of her 
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alleged husband, Maung Nyun, her sit mast fail. That 
‘issue was sot determined at the trial, and the proceed 
ings were remanded infer alia in order that that issue 
‘might be tried and determined by the trial Court before 
the Divisional Court finally decided the appeal. In 
the order of remand the Divisional Court remitted 
“the undetermined facts to the lower Court again 
{for adecision on the two points that T have mentioned, 
when a further report will be made to us on which 
‘we can come to a final determination of the cane.” 

It is unnecessary for the purpose of disposing of 
this application to decide whether at_ the further 
hearing before the Divisional Court it wonld be open to 
the Divisional Court (constituted ay it-was in the first 
instance, of, it may be, manned by different Judges), 
to reconsider the questions upon which the Divisional 
Court had expressed an opinion in the remand order, 
for, judged by any test which the Court is entitled to 
apply to the facts of this case, in my opinion, the order 
cof remand from which it is sought to appeal to His 
Majesty in Council was not a“ fimal order” within 
‘section 109 (a) of the Code of Civil Procedure. 
Whether an order is a final order or aot within section 
109 (a) depends upon the effect of the order as mace, 
Each case turns upon its own facts. 

tn Ramchand Mavjimal . Goverdhandas Vishin: 
‘das Ratanchand (1) Lord Cave, who delivered the jodg- 
ment of the Privy Council, observed: “The question 
tas to what is a final order was considered by the 
‘Court of Appeal in the cases of Salama x. Warner (2), 
Bosson ¥. Altrincham Urban District Conscil (3) and 
Isaacs ¥. Salbslein (3). Toe efiect of those and 
‘other judgments is that an order i final if it Snally 
disposes of the rights of the parties” 

rer er 
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Judged by this test the order now .under con: 
sideration, in my opinion, is not a final drder. 

‘In Bozson v. Altrinchain Urban District Council (1) 
Lord Alverstone, C.J, observed : "It seems to me that 
the real test for determining this question ought to 
be this : Does the judgment or order, as made, finally 
dispose of the rights of the parties? ‘If it does, then 
think it onght to be treated as a final order ; but if 
it does not, it is then, in my opinion, an interloetory 
cerder.” [See also fsnacs & Sous v. Salbstein wnt 
another (2) and Nuri Miok v. The Ganges: Sugur 
Works, Limited, Cowupore\3)) 

‘The learned advocate for the applicant referred 
to two earlier cases decided by the Privy Council 
in support of the view for which he was contending, 
In Rakimbkoy Hibibhoy v. Turner (4) what had been 
decided by the Court of Appeal was that the appel- 
lant was bound to render an account to the respon 
dent, and the Court remanded the case to the Court 
‘of first instance in order that the quantum of the 
accountability of the appellant shoukd be ascertained, 
Lord Hobhouse, in delivering the judgment of the 
Board, having regard to the nature of the order that 
hhad been made observed that “the form of the decree 
js exacily as if it affirmed the liability of the defendant 
to pay something on each one of these claims, if only 
the arithmetical result of the account should be worked. 
out against him. Now, that question of liability was, 
the sole question in dispute at the bearing of the 
cause, and it is the cardinal point of the suit. The 
arithmetical result is only a consequence of the 
liability. The real question in issue was the labili 
and that has been determined by this decree against 
the defendant in such a way that in this suit it is final.” 


Das ies se Gruss TLR WAL a, 
(hy gi 2B see) TA. 6:1 1S Bom 158, 
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of the parties, it would be intolerable that the order 
should be treated as a final order. ‘The'result of so 
hholding would be that a case might be taken on 
appeal to the Privy Council piecemeal for the pur- 
pose of determining any number of important but 
not conclusive issues as they arose. That is not to 
bbe permitted. 

For these reasons, in my opinion, the order in 
respect of which a certificate for leave to appeal to 
His Majesty in Council is sought is not a “final 
- order” within section 109 (a) of the Code of Civil 
Procedure 

‘The learned advocate for the applicant further 
urged that, even if the order under consideration was 
not a final order, under section 109(c) the Court 
ought to certify that the case is ‘a fit one for appeal 
to His Majesty in Council.” At this stage of the 
proceedings I decline to answer that question. When 
the appeal is finally determined it may be that the 
‘ease will be found to turn solely on the facts, and 
that the plaintiff has mo cause of action because she 
hhas not proved that she is the heir of Maung Nyun, 
On the other hand it may be that in the event the 
‘order which is ultimately passed by the Court of 
appeal will depend upon some question of general 
importance, in which case it would be incumbent 
upon the Court to consider whether it is brought 
within the ambit of section 109(¢). In my opinion, 
however, it is premature at this stage of the pro- 
ceedings for the Coart to consider or determine that 
question. 

“The result is that the application fails, and most 
bbe dismissed with costs, ten gold mohurs, 











Sex, JL agree. 
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Lambert for the appellants. A trustee has no 
power to alienate property which he hols in trust: 
and in a suit under section 92 of the Code of Civil 
Procedure, a declaration that the property so alienated 
is trust property may be asked for. In Sajedur Raja 
Chowstineri v..Gour Mohan (1) it was held that it 





.N. Burjorjector she Sth respondent. Section 92 
‘not mandatory bat ar- ecabling and permissive section : 
Budree Das v. Chocmi Lal (4). Sub-section 2 of that 
section states thet all suits in which any of the 
reliefs (a) to (g) of sub-section (1) is claimed must 
‘be brought irt conformity with the provisions of that 
section, untiess otherwise provided for by the Reli- 
ious Foridowments Act, 1863, It docs not mean 
that sll suits relating to trust property must be framed 
‘under section 92, See Abdur Rahim v. Mahomed 
Barkat Ali (5). stranger to a trust, as for instance 
the mortgage-decree-holder im this Case, cannot be 
made a party toa suit under s. 92, because the relic! 
‘claimed against him is outside the scope ofthat section. 

Sajedur Raja's case (1) bas been dissented from 
in Budree Das's case ($} and also in Budh Singh v. 
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Niradbaran, Roy (1). In the later case it was 

pointed out’ that possession of an interest in the. 

trast property is an emential condition 

tthe maintenance of a suit under $39, A 

merely as such, cannot, in a suit under 

seek to evict am alienee of trust prof + for , 

the trustee alone, in whom the tranffatate is vested, J) 

‘who can sue for possession. at 
Ayatunnessa Bibi v. Kulfe A 

Husain v. Faiz Mubammod Ganga Charan ¥- y 

Ram Chandra (8); Kolyandh \* Kexsuriranss (5) 

Mubammad . Abmad (OM Sicigphat v. Uderom 

(7); Lockman. Mant Oe) Rashard. 


P, Sittamama 9 ; Collector of ag 
92 is “to put 


«a proper trustee Og 


house in order": 

the property, he alone repre 

and is the oply person entit 

eviction or ej@pveent of 
[Pace, Cj —Can an alicnce of 

regarded 38 a constructive trustee and) 

come under & 927) 


‘This section is a special section giving: jur 

to aparticular Court to decide matters coming wt 
the purview of that section, Order I, rule 10 (as to, 
joinder of partis), will not apply to such suits 


Lambert in reply. Under = 92, the appointment 
of a new trustee and vesting of the trust property in 
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him are two of the reliefs that may be sought. If it 
were to be held that am alienee of tryst properly 
is not a proper party to a suit under the section, an 
order vesting the trust property in the new trustee 
would be meaningless. 

In Givil Revision 114 of 1927 of this Court it was 
decided that an alienee from a trustee is a proper 
party o a suit under section 92. See also C. W, 
Evaloppa v. T. Balakrishnammal (1). 


Pace, C.J.—On the 4th of September 1903, a 
‘grant of the land in suit situate in Letpadan Circle was 
issued by Government to the 2nd respondent, Maung 
San Nyun, for religious purposes, to wit, upon ‘trust for 
a Christian Chapel to be erected thereon, It was a 
‘condition of the grant that the land and premises might 
be resumed at any time by Government ifthe same were 
teed for any purpose other than the specified purpose 
for which the grant was made. 

‘The leamed District Judge has found, and there is 
evidence to support the finding, that San Nyun was a 
follower of one Po Paik Sao, a Karen Christian, and a 
fervent evangelist; and that Po Paik San collected 
‘money from various sources with which a Karen Baptist 
‘Chapel was erected upon the land in suit 

The plaintifls, who are members of the Karen 
Baptist Christian Society, alleged that the Chapel was 
built out of fands belonging to that Society, while 
respondents 6 to 8 alleged that the expense incurred 
‘erecting the Chapel was defrayed out of the funds of the 
Po Paik San's Karen Baptist Sel Supporting Mission of 
Letpadan. 

‘The learned District Judge has further held, and 
‘again there is evidence to support the finding, that the 
Chapel was erected out of funds collected by Po Paik 
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‘San as best he could, and not exclusively from the funds + 
of cither of the abovementioned Societies. He also 
held, and," in my opinion, correctly held, that all 
Kewca Cris ‘who are Baptists are beneficiaries 
snder th tres sad, herioy Cat the pita 
‘entitled, as being persons interested in the trust to file 
St under soclon 98 of tne Code of Gril Presedare 
(V of 1908), 

In the present suit, which purports to have been 
brought solely under section 92 of the Code with the 
sanction of the Government Advocate, the plainifis 
lain — 

"(thatthe 19 and 2nd defendants be removed from the 
‘osition of noiees of the trust property, or otherwise 
Aleclared to be wo longer testes ef the tame, 

(2) thatthe Ist and 2nd plaiatits or any other perio” 0 
erwn appoed by this Hon'ble Court being embers 
‘Of the Karen Baptist Chitin, Society: be. appointed 
trotecs in place f the fs ant Zod Geeedacty, 

(2) that the toot propety be vested ta the taste or 
Waster so appends 

(#) a declaration that the mortgge decree cbiained by the 
‘Sth detendant agaist the trast propery i f 20 eect 
sd does ot bed the tad tut property, and Ut the 
frost property ie the peoperty of the Karen aptit 
‘Chrision Society, and 

(5) any trther ad ether eee a this Hable Cour mas 
‘deem ft nd proper having regard to the maine ofthe 
rat aod tht taexteatas ntng thereto 

‘The defendant-respondents 1 to 4 did not file an 
appearance, or defend the suit. 

Defendant-respondents 6 0 $ supported the plaintifis 
in their attack upon defendants 1, 2 and 5, and the 
documents impagned in the plaint, but claimed that the 
new trustees should be members of the Society to 
‘which they belonged, and the property in suit wested in 
the trustees so appointed. Detendant-respondent 5 sthe 
Administrator-General of Burma, and respresents the 
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+ estate of a mortgagee to whom the Ist respondent mort 
gaged the property in suit. The mortgagee, obtained 2 
preliminary mortgage decree in Civil Regulir No. 25 of 
1027 of the District Court of Tharrawaddy, and the 
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‘Administrator-General in the present suit pleaded that Pie CX 


the decree passed in the mortgage suit was binding on 
the property, and further that 

“this deendant states hat the plants cannot set a deta. 
tion fa this sit that the mortgae decree passed in Civil Relat 
No. 27 of 1927 ofthis Honble Court does net bind the erorety 
as auch elit in not within the acope of section 92 of the ivi 
Procedure Code " 

On the 16th of August 1920 the 2nd respondent, San 
Nyun, by a registered deed of transfer assigned the 
property in suit absolutely and without consideration to 
the Ist respondent, U Ogb, and the Ist respondent for 
himself and his children on the 14th of July 1921 by 
registered instrument mortgaged the property in su 
together with other property, to Aga Mohamed Ally 
Khorasance, whose estate is now represented by the Sth 
respondent, for Rs. 0,000, and by another registered 
instrumenton the 28th of October 1921 again mortgayed 
the said properties to Khorasanee for a further sum of 
Rs, 5,000. 

Its plain from the terms of the mortgage deeds and 
fan undisputed fact that the mortgagee had_notice at all 
‘material times that the property in suit was trust 


Property. 

‘As between the appellants and the respondents 6 to 
8 on the one hand ard the respondents 1 and 2 on the 
other, according to well-setled principles of law it 
cannot be doubted that the transfer from the 2nd 
respondent to the Ist respondent was invalid, and 
amounted fo a breach of trust, Tt must be held also 
that, inasmuch as the 1st respondent acquired no right 
‘or interest in the property in suit under the transfer by 
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the 2nd respondent to him, the mortgages of thes 
property to Khorasanee, who entered into the trans 
actions with full notice that the property in suit was 
trust property, prima facie passed no right or title to the 
mortgagee. Moreover, the Ist respondent never became 
im law a trustee, and at all material times the 2nd 
respondent was, and at the date when the suit was filed 
remained, the sole trustee of the propesty in suit, 

It is unnecessary to cite authorities ia support of the 
view that {take of these transactions. It is enough to 
repeat what Lord Ellenborough laid down in. Taylor v, 
‘Plumer (1) that “an abuse of trust cau confer no rights 
‘on the party abusing if, nor en those who claim any 
privity with bi 

Before considering the form of relief to which the 
plaintiffs acc entitled as against the Ist and 2nd 
Fespondents, however, it will be convenient to determine 
whether the plainifis are entitled to claim any relief in 
the present suit against the Sth respondent who is a 
stranger to the trust, and against whom a. declaration is 
sought " that the mortgage decree obtained by the Sth 
defendant against the trust property is of no effect, and 
does not bind the said trust property, and that the trust 
property is the property of the Karen Baplist Christian 
Society". 

Section 92 (1) isin the following terms -— 

“tm the cave of any alleged breach of aay express or cone 
structive tos created for purposes of a chirtabte or religions 
tatu, or where the direction of the Court is deemed 
ecessry for the administration of amy such trust the 
‘Advocate Genera, oF two or more persons having an itere 
in the trust and having obtained the consent ia witins 
‘Advocite-General, may iastitte 2 soit, whether conte 
for nol, inthe princzal Civil Court of oricnal 
fr in any other’ Court empowered in that Dele By. 
Local Goverment within the lea ais of whose 
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Baidyanath Deb (2); Sajedur Raja Chowdhuri v. 


‘Ali (1), and it must now be taken as settled that 


such a construction is not correct. 


Rakim v. Mahomed Barkat Ali (1)} Sajedur Raja v. 
construction”, is set out in the judgment of Stanley, 
CJ. in Ghazaifer Husain Khan x. Yawar Husain (5). 
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¥. Ramdhari Bhagat (1) Boys, J. added : j 
Sh ab clenly necewary: for the parpoves of 20 ingiry 
into the propriety of tamners ty the trates that the Court 
Stoud have before i the transferees themeeives 
“To consider then the first porton of the relict (2 which 
as for declaration thatthe alienation: made by the tote, 


= 


Those removal is prayed for in rele), may be declared void 

Ths the femoral of» tretee ito eased on reach of tnt, 

eat the acts ofthe trustee aust be examined, and if thowe ath 

[prove to be breaches ofthe trustee's duty, clearly the Court munt 

hy vy sod this is equivalent to declaring the acts 10 be invalid, 
to be void” 
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previously expressed in Assam Raghavalu Chetty v. 
Pellati Sitamma (1), ibid., at page 268) *, 

In my opinion, however, the plaintifis in a suit 
framed under section 92 ate not entitled to claim 
‘against strangers to the trust cither a declaration of 
fitle or possesnon er any other relief, and a suit under 
section 92 in which a claim for rebiel against strangers 
trast is added to a claim for reliel which 
to decree io such a suit entails 
both of parties and of causes 
the plant is amended the suit 
‘As I apprehend the scope and 
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“is essential that it should bbe declared in the presence 
‘of an alienee of the property that the trarsfer to him 
‘void as against the trust, and that he should be 
‘ordered to deliver up possession of the trust property, 











tn, and he alone & coapetent fo intiute a wit for pomemton ; 
when he Bas bees removed by a decree of Coort and the extale 
‘Voted in a new troster, ach new taster may be in 2 position 10 
(rotneain an scion im ejectment, but hie cave of action manifestly 
{nes only whes the estate becomes vested in him. Besiden, the 


‘The opinion expressed, by Greaves, J. in Ali Hafs 
x. Abdur Rahaman (4) [see also The Collector of 
Bai Chanchalbai (5)} that an_alience of 


hipye 
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trust property might “be decared to be a trustee of” 
the trust sproperty and be directed to convey the 
property" appears to me, with all due deference, to 
be altogether too extravagant a notion, and cannot 
be accepted. “A dacoit might be that, and the 
provision was surely never intended to protect him 
from being sued too readily": [Per Camduf, J. in 
Ayatunnessa Bibi v. Kulft Kbalifa (1) ; 
Budree Das Mukim . Chooni Lat Jolurry (2); 
Munshi Gholam Mowlah v. Mollah Ali Hops (3)) 
‘Notwithstanding any observations to the contrary 
that may be found in the judgments in Tike Collector 
of Poona ¥. Bai Chanchalbai (4), Assam Raghacalu 
Chelly v. Pellati Sitamma (5), Ai Hafe v. Abdur 
Rahaman (6) and C. N. Eealappa Mudaliar v. 
T. Balakrishnammat (7), in my opinion, strangers to 
the trust are not proper or necessary parties to a 
suit under section 92, and in such a suit the 
plaintifis who have wrongly impleaded third parties 
anna pray in al the provions of Order 1 rule 3, 








think it must be held that a suit for 
ectment ofa trespasser or of taferee fom a tustee is Hot 
within the scope of section 92, it flows asa necessary corollary 
that the Court is not competeit to bei before the fernay any 
such perion under ether of the two rules mentioned.” 

Per Mookerjee, J. in Munshi Gholam Mowlah v. 
Mollah Ali Hafiz (3). 

For these reasons, 








in my opinion, the suit as 


against the Sth respondent must be dismissed, 
Maung San Nyun, who has been guilty of a 

deliberate breach of trust, must be removed from 

his position as trustee. We have heard the leamed 
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advocates for the appellants and for the respondents 
6 to 8, and by conscnt the appellants, “Johnson Po 
Min and Saw Kyaw Zan, and the respondent, U Aung 
Zan, are appointed trustees in liew of San Nyun, and 
the trust property will be vested in these persons as 
trustees, and they will be entitled to the control and 
management thereof for one year from this date or 
until further order of the Court. Liberty to apply. 
‘There will be no order as to costs. 


‘Mya Bu, JI agree. 
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ecided that the applicant was not a pauper wron the ground 


359 


that he pomessed property suficient to pay’ she presibed vin Dwr 


(Courtfees, ia our opinion, there was no evidence upon the 
record which would jasfy soch 2 finding. The learned Addi- 
‘ional District Judge obviowsly was influenced in arciving at 
‘he conclusion that the applicant was aot a pauper by what he 
stated to be an admission Uy the applicant himself that the 
applicant was possessed of uneecumbered inmoveable property 
worth Rs. 1,000. No such admission, however, was made by 
‘the applicant, and if the alleged admission is excleded the 
‘evidence oon the reored was wot such that the finding of the 
Fearned Additional Distict Judge could be sustained. 

“The view that this Bench takes wpon the evidence before 
‘the Court is the same as that which was taken by another 
Booch of this Court io a previous suit, namely, that for the 
porposes of this cave also the applicant mast be reyaeded a8 a 
‘puvper. That, however, does not diapose of the application, 
Docause the fearned Additional District Judge futher eld that 
the allegations of the applicant did not disclose case of, 
ction within Order 31, rule S(t, of the Civil Procedare Code. 

Now. the finding of the learned Additional District Judge 
upon that question tat Based neither upon the allegations set 
‘tin the application for eave to sue fa formd faxfrit, not 

of the applicant in the courve of a 
fxainination by the Court ender Order 33, rule 4. At the 
hearing of the ise relating to the pauperism of the anpicant 
‘the learned Additional District Jadge. purporting to act under 
rules Gand 7, proceedel to adit the evidence ofthe applicant by 
‘way of examination, cro examination and re-examination upon the 
merits of the case, in order incr aa that the Covet might be i. a 
‘poniton to determine whether the peoviions of Order 33, rule $i, 
Thad been complied with Weare of opinion, anal preseot advised, 
‘that in permiting an examination of the applicant under rules 6 
‘and 7 for the purpose of determining whether his allegations 
‘iseloued a cance of acon the learned Additional District fodge 
‘was exceeding his jrstction, and we are fortified in thit concn 
son by the flowing rulings: Jegendra Narayan Ray v. Durge 
Charan Guha Thaburta (1), Govindasami Pillai v. The Municipal 
Council, Kumbshonam 2) and Shasran Bibi and another v. Abdus 
‘Samed and others (3) 

W097 GLA Ch GL GL OAM TLR a Bad 

(O)W9EH LER AS ALS, 





sete, 
Ae 

sto 
an Stow, 


or these reasons we veler toa Full Beach vonstiated as may 
‘em best tothe learned Chiet Justice, the following question : 
“Whether, for the purpose of determining whether an 
‘applicant for leave 1 we informal augers has complied 
‘with the provisions of Order 33, rule $a it is competent 
{or the Court to allow the apglicant tobe examined wader 
‘Order 33, rules 6 and 7, yponthe merits of the case or for 
‘ch pocpone to tabe the rel of such examination Into 
conideration "| 


‘The second Reference is as follows : 


aoe, CJ. axo Ma Be. J-—This it an appicaion fr revision 
‘fan order by the learned District Judge of Amherst disnining 
‘as aplication bythe present applicant for leave to 808 in 

texters. The learned Distt Judge did not examine the 
‘cant under Order 3 rue 4, or reject the application for leave to 
soe a8 pauper woder tule 5. On the Sth of May 1931 an ener 
‘was passed that notice should tnene to the Government pleut 
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Now; on the preset application i is contended tat in an 
cenasiry parannt to rakes 6 and 7 the only Sige upon which 
‘evidence may be adduced or arguments frscited i a issue 10 
‘termine the pauperion of the applicont, and furthe that a an 
‘emery be wade ries and 7 wok competent forthe Court to 
(Setermine wchetbe: the aprixan! had complied with the provisions 
‘ch Order 33, uke Si) The barned advocate for the respondent 
Yas relied wren Ma Steph e Stehoreh Ait (th, and ii con 
tended ha this case ina authority in sepert of the reopntion 
(hat at an enqnty ender ren 6 an 7 the Court may estrtin 
(byecton, seat evidence ad beat arenas 1D frove that the 
‘Appacont bas wo compe with the prorinons of ae $ Ws 
[Bie detrence 1am owed to sy at Io mot ely ecru 
(what was detec in thal came Kt wowhd seem tat ther 
Loctabign eee of once thal te eared Di Face ha eld 








the applicant sed 
the eather proceeding. the Court had come 10 the conclsion that 
the applicant's chim was barred by limitation. It that is what 
toot place io the Distt Court 1d i dficalt to derstand how 
‘it could have been held in that cae that the applicant's claim on 
the face of as barred by limitation. Their Lordships, however, 
appeared to have been of opinion that ia. an enquiry under rules 
fan 7 iis competent fr the Court to consider the merits of he 
‘cae witha sew to determine whether the provisions of rule 5 (i) 
Ihave been complied with and i thal is the effect ofthe jadment 
in Ma Shopianh’s coe it raves x question of ienpertancey ws to 
‘hich there i confi of jodi authority, and Tam not sti 
thatthe pecipe nid dows i or andecviag at case & cortect 
in baw. 
Por these reasons we veler to 2 Poll Bench, to be constitated 
‘asthe learned Cher Josie muy determine, the flowing question: 
“Whether the Goverument pleader or an opposite yarty 
(ly seved with» aotce under Order 3, rule 6 entitle! 
‘der nie 6 ar rule 7 Bie an objection ox to adkduce 
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eave to es formal amber has ok complied with the 

rows of Order 38, rule $0, andlor whether at a 

Sagity ander role 7 itis competent for the Cour 

‘termine whether the applicat has complied with the 

‘rovinion of rule $0 
Kyaw Dit for the appellants in Reference No 2. 

provided by rule + of Order 33, Code of 
Civil Procedure a Court inquiring into the pauperism 
‘of an applicant has no power to go into the merits of 
the-case, Rule 3 lays down the mode of presenting 
the application ; rule 4 provides for the examination of 
the applicant or his agent regarding the merits of the 
claim ; that is to say whether he has made out a 
‘prima facie case oF not. Under rule 5, the Court can, 
among other grounds, reject an application if it does 
not on the face of it show a cause of action. IF it does 
not $0 reject the application the Court gives notice to 
the other party to adduce evidence as to the pauperisin 
‘of the applicant. At that stage ao evidence a8 to the 
merits of the case is permissible. Under rule 7, the 
Court hears arguments as to the merits under rule 4, 
and the evidence as to pauperism adduced under rules 
4and 6. 

‘The words any of the prohibitions specified 
rule 5", occurring in rule 7 (2) refer only to clauses (c) 
and (2). Clauses (a), (6) and (d) cannot be called 
prohibitions. 

‘Under rule 6, the only evidence that can be adduced 
is in regard to the pauperism of the applicant. ‘The 
arguments under rule 7 should be bascd on the 
evidence under rule 6 and also the evidence obtained 
from the examination of the applicant under rule 4, 
Any argument on the merits must be confined to the 
application as it stands. 

‘The applicant must make out that he has a good, 
primé facie cause of action: Kamrakh Nath v. 
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suit is barred by reason of res judicata is evidence on 
the merits which cannot be adduced under rule 7. If 
‘the Court has judicial notice of such facts it may be a 
diffcrent matter, But where the question whether the 
application is barred is not on the face of it capable of 
decision, the Court has no power to entertain further 
evidence. In this case, the Court’s attention was 
drawn to the records by adducing evidence, and that 
cannot be done under rule 7. Moreover the Court 
thas decided the case on a complicated question of 
Taw. 





Darwood for the respondent in Reference No. 3. 
“The abjection filed by the respondent under rule 7 is 
not evidence, IL is filed only to draw the attention of 
the Court (0 certain facts. Order 13, rule 10, of the 
Code of Civil Procedure provides that the Court ma 
of its own motion or on its attention being drawn to 
call for certain records. Arguing by analogy the Court 
has done or has beca asked to do the same thing. 








Pace, C.J.—The material facts are set out in the 
orders of reference, and need not be restated, 

‘The scheme of Order 33 is that before an appli- 
cant is granted the privilege of suing it formed fanperis 
it is incumbent upon him to satisfy the Court that 
his application is in proper form, that he has a ood 
and subsisting cause of action, and that he is bond fide 
fand in fact a pauper. 

‘The answers to the questions propounded depend 
upon the true construction of Order 33, rules 4 (1), 
5, 6 and 7, which run as follows — 

"4 (Where: the application isin oper form asd dy 
presenied the Court mays if thiaks ft, examise the applicant 
‘or his agent, when the applicant awed to appear by ase 
Fegarding the merits ofthe cam snd the property of the apis 
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(5) The Court stall eject an aplication for permission to 
sue asa pauper— . 

(GP where it isnt famed and presented J the manner 
‘reseribel by rules 2 ad or 

(8) where the arpicant not a pauper, or 

(0 sere he has within two moots next before the presen 
‘ation of the application, disposed ol any properly 
fraodolealy or in order to be able to apply for per 
minion to ue a 4 pauper, of 

where bis allgations do not show a cause of action 

(0 where he has entered intoany azreement with reference 
to the sobjectmatier of the proposed sit onder 
‘which anyother pon tha obtained at interest in 
Such sabject matter 

"6 Where the Court Sees no reason to cect the application 
on ay ofthe grounds sated nr sal Bx day (ol which 
1 least ten day cleae votive shall be given tothe opposite party 
‘and the Government plendet for receiving such evidence at the 
Apolicant may adace in pool of his pauperism, and for beacng 
any evidence wich may be adduced i diproot there 

"7, () On the day so fred or as soon thereafter as may bo 
‘onvenical the Gout shall exaine the witemses it any) prodeced 
by ether pacy,a0d may examize the applicant or bis agent, and 
stall make a memorandim of the sabstance oftheir evidence. 

(2) The Court shall also hear any argament which the partiex 
may dese to of on the question whether, on the fice of the 
‘pplication and ofthe evidence (any) taken by te Conrt as 
herein provided, the apglicant ior isnot subject to. any of the 
prohibitions specie in rle 5. 

(G) The Court sll then either allow or refuse 10 allow the 
applicant to soe a 4 paper.” 

Now for the purpose of deciding whether the 
allegations of the applicant show a cause of action 
‘within rule 5 (d) the Court must take into considera 
tion not only the averments in the application, but 
also any statements by the applicant or his agent 
regarding the merits of the claim that may have been 
made in the course of an examination by the Court 
under rule 4. 

a 
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the decision in Vijendra Tirtha Swami v. Sudhindra 


over-ruled by a Full Bench of the Madras High 


Court in Rathnam Pillai v. Pappa Pillai alias Sun 


darain Pillai (2). 





Tirtha Swami (1), which, in my opinion, was rightly 
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¥. Vallabdas Pragii (1) ; Rathuam Pillai v. Pappas 
Pillai akasSundaram Pillai (2); Santararamier and 
‘another ¥. Subramamia Aiyar and others (3); Amir- 
tham v. Alwar Manitham and others (A) ; Nawab 
Bahadur of Moorshedabad \. Harish Chandra Achar- 
jee (3) ; Govindasamt Pillai x. The Municipal Council, 
Keonbakona (6) ; Jogendra Narayan Ray v. Durga 
Charan Guba Thakurta (7) ; Shaxran Bibi and 
another «. Abdus Samad and others (8) and Shaith 
Muhammad Nasurallah v. Sheik Mukammad Skutu- 
rullak (9) 

Further, I am of opinion that, if the allegations 
of the applicant primd facie disclose a cause of action, 
the Court ought not to embark upon the considera: 
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obtained information aliunde, (unless they are admitted” 
‘by the applicant), can be treated as “ his allegations ” 
within rule § (d). I have perused the original record of 
the proceedings of the High Court in Aa Shopiambi's 
case (1), and what appears to have happened is that 
the learned District Judge sent for the record of 
certain proceedings unconnected with the application 
before him, in which petitions and applications were 
made by and against the applicant in the present 
case, and the learned District Judge then proceeded 

exhaustively to analyse the statements and actions of 
the parties to these earlier proceedings, and drew 

inferences therefrom adverse to the applicant, and 

arrived at findings of fact upon controversial questions 
relating to merger and adverse possession. ‘The learned 

District Judge finally conchuded his investigation of 
these earlier proceedings by holding that “it seems to 
‘me that her application is, on the face of it, time- 

barred". Iam at a loss to understand how in such 

circumstances it could be held that the “ petitioner's. 
present claim is on the face of it barred by limitation ", 

but that appears to have been the view held and 

expressed both by the teamed District Judge, and by 

Rutledge, C.J. and Brown, J. in the appeal in that 
case. With all due respect | am of iion that in 

Ma Shopjambi v. Mubarak Ali (1) the law was not 
correctly stated, and the decision in that case must be 
over-ruled. 

In Reference 2 I would answer the questions pro- 
pounded in the negative, and in Reference 3 I would 
answer that it is not competent for the Government 
‘Advocate or an opposite party under rule 6 or rule 7 to 
adduce evidence for the purpose of proving thatthe 
applicant for leave to suc it forma pauperis has not 
‘complied with the provisions of Order 33, rule 5 (d), but. 
oT i 
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‘that under rule 7 (2) it is competent for. the parties 
to present an argument in that behalf, and for the 
Court to determine whether the provisions of rule 
5 (d) have been complied with. 

‘The costs of cach Reference will be in the discretion 
of the Court by which the Reference was made, 


HeaLp, J—I concur in the answers which the 
earned Chief Justice xives to the 
but I would respectfally add that in my 0 
‘open to the Court to examine the applicant regarding 
the merits of his claim under rule 7 (1) as well as under 
rule 4. I would also note that I regard the matters 
‘mentioned in clauses (c) and (¢) of rule S ax matters 
relating to the applicant's pauperis, and_ therefore as 
‘matters on which evidence can be adduced under 
rule 6. With all respect Iam not prepared to g0 30 
far as to say that in my opinion the judgment in 
Ma Shopjambi v. Mubarak Ali did not state the law 
correctly. The headnote to the official report is 
undoubtedly wrong in its suggestion that the opposite 
party is entitled under rule 6 to adduce evidence to 
show that the applicant has no cause of action, but 
1 venture to suggest that the leamed Judges were 
right in_ holding, as Ithink they did hold, that under 
rale 7 (2) the Court is entitled to consider the allega- 
tions made by the applicant in his examination by the 
Court under that rule for the purpose of deciding 
whether or not his allegations show a cause of action. 
On the further question whether or not the learned 
Judges were right in holding that the lower Court acted. 
correctly in using judicial records, for which it had sent 
presumably under the powers given by Order 13, rule 10, 
T am not at present prepared to express a decided 
‘opinion because the question of the use which a Court 
is ehtitled to make of records so sent for has not been 
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argued before us, but I ventureto say that I am inclined 
to think thit if a Court sends for records in such a case, 
whether of its own mere motion or as a result of the 
‘arguments of the opposite party heard under rule 7 (2), 
it may in a proper case use these records in its discre- 
tion for the purposes ofits examination of the applicant 
under rule 7 (1). Thowever entirely agree that the 
Court ought not to embark upon the consideration of 
complicated or doubtful question of law or fact at the 
hearing under Order 33, rule 7, and that such questions 
‘would more properly and faily be determined at the 
hearing of the suit. 
concur in the proposed order as to costs, 


Contre, J—I agree with the judgment delivered 
by the learned Chief Justice. 


Das, J—I agree with the judgment of my Lord 
the Chief Justice 


Mya Bu, J—I also agree with the judgment of 
‘the learned ‘Chief Justice. 
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‘Das, J —On,the 18th of September 1930, by a set of Bonght 


hat 
Inaviog once exercised their option of kxing ivory 
ould not ponipone the delivery fom thal dat, and having fale 
to deliver rice om that date tad committed a breach of contrac, 
fn thatthe defendant fr could, aud di, cancel the contract 
{foc that reason. 

‘The plant company Sed 2 reply to the written statement, 
‘adi that reply they do aot deny the allegations contained in 
paragraph Sof the defendants writen siatemeat, bat adm 
postpovement of the time for milling and claim that by 
Stabinbed contow a the Rangoon trade muller ave 
(potpone the time of milling sated in hei 
Inter Sou ot date within the contract teme_ 

Five iomocs were settled in this wit and the main foes 
inves Now Zand 3, which ra a8 flows = 

"No, 2-—Ws the piistit compuny entitled to portqooe 
(he time of maling, after milling mote tad immed 


! 
i 
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lnterpretstion of camse Sol the Bonght Note Clause 8 states Dav 
that elivery 8% be takes cx hopper, Noveaber 
sedieré option. Tes adele thit tne method of iaimating the 
te of dative exsbopper i» for the waller t0 laser 3 wnlling 
ce Ging the date fe mille the vce 

1 is contend! on bel ft patil company that ender 
(GamseB the sles haw 4 rh of dtiering the rice at anytime 
‘Goring the mouth of Novemfr, and that the tame the sien 
(potce does not we tot the ster fos exencinet bit option of 
Eaing the date of deve 

Tis comtended on bea ofthe defemot Sem thatthe maler 
having ised tbe maillieg ootice fang » date for the delivery of 
‘the sce has exercied bs opicn ender the contract and cannot 


i 
: 





‘eotces When the mote wat give the buyer was bound to be 
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‘ready with the goney, which be might tawe tod ificaty in 
[Eeting, then inthe seller to ay, “Twill aot deliver the cotton 
according to my notice, bot will pe yos of wail next month 
ded the Court decided im tavans ofthe deleadants 








1 Yih f exercise that option". 
‘Anu Lod Jace Cotton a pe 506 observed as flows: 
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+ Parysaphe 4 and § of the pant company’s reply run an 82 
fotons : sen, 
* Paragraph 4—Phaiatit company, anit pongonement ar 
‘ok the time for milling and alleges that by an! 
‘Satinhed emo of the Rangoon sce trade curs othe 
Seattied wo yntqone the tn of waiting stated inn MO 
‘Site sti to soy ter how or date witha the Danke 
Suir: ae 
~ Pararapt SA he time of making the cont sit 
stad comyy a elendant fem were bth wel 
ewe of te cad onto what i ct orm an 
‘phd tr ofthe ond entra” 
1 fe arnt me tel of the pif commguay tat tha 
rstnce cf cao tabi ser prom Sto sect 92 ok 
‘Se tedan Exideme At Thot promo tana allows 
Any ge or cote by hich cident st corey 
scentoced any Coral are sally aveaed 8 
‘otras tat mcrption may be proved 
Proved tat the snmcting of toch cident woud 20t be 
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behalf of the anti company ely on this allege cutom, 198 
Sie Honison rele on the wtorreation of he cqprat which he sim 
slates gives the miller rtht to change the date pf milling even Merrunte @ 
ering ilies ing in the month te 

otra At pote 15 oth evden he sater “Tahoe Tye 
{2S eat te ter cn or ate fr eles ina otra 
sechn exits Frand et retm the eption of airing he date Oat 
betsy 
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defendant, who are just as respectable asthe witnesses called on 
Doha of the paint company, posiively state that there is no 


.& such custom, sbat the postponement of milling is by smatual 


‘consent and arrangement bevwesn the parties 

Tram inclined to hold that there is a0 cestom siving the 
tnitlers'« eight to postpone the miling after they had ised a 
titling notice fo terms of the contract against the wishes of 
the purchaser. It han always been, Iam inclined to bieve, « 
cane of tal acrangement Betceen the aller and the shippe 

1 ant, therefore, hold that the custom, a alleged by the 
plain company, i not proved. ‘The plait companys. sult 
bs therefore, dismisaed ‘with cout.” The defendant frm ate 
tiled to special conta at Been guid mohurs day after the 
rst day of Rearing for all the days ofthe hearing of this sie 

‘The Plaintiffs appealed. 

Clifton for the appellants. A milling notice which 
states that rice is to be milled on a certain date and 
delivered ex-hopper does not necessarily mean. that it 
is to be delivered on that day. The words “ delivery 
to be taken ex-hopper" are followed by the word 
“Date” in the printed form of notice and this 
indicates that the seller has an option to fix the date 
of delivery. Goods have te come into existence 
before delivery can be mace. 

Where one of the parties to a contract has an 
option to make an election before the contract can be 
performed, until that election which can be made at 
any time, is made, the contract is not capable of 
performance, and no question of repudiation by the 
other party arises till then. See Borrowman v. Free 
(1). In this case the goods were not ready as they 
were unascertained till the milling would take place. 
Up to the moment of milling the seller can exercise. 
his option to postpone the date of milling. It is only 
‘when the rice is milled and consequently ascertained.) 


ORD. sy 5 
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+ that the seller cannot go back on his contract, [See 

Plackbourn on Contract of Sale (3rd Bd), p. 138 
Aldridge v. Johnson (3).] “ 

“The contract between the parties does not impose 
any liability oa the seller to seail a milling notice at all, 
‘The sending of a milling notice is probably a creation 
‘ef custom. The milling notice docs not fix the date 
(of delivery, and in this respect the case is distinguishable 
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tad an option to deliver during the whole month, 
with a notice of seven days for fixing delivery. Once 
that notice’ was given, the Court held that the date 
of delivery was fixed. The object of sending the 
nilling notice is to fix the date of delivery. Further, 
hhe position of the respondents was altered after 
receipt of the milling notices because they made 
contracts depending upon the date fixed in the 
milling notices. 

Apart from the milling notices no other intimation 
‘was given to the buyer of the date of delivery. And 
if-« custom is sought to be introduced giving the 
seller the right to postpone the date of milling as 
specified in the notice such a custom would be 
unreasonable, becanse it would be absolutely onc> 
sided, It would also be inconsistent with the written 
terms of the contmets: Devonald v. Rosser & 
Sons (1); Palgrave Brows & Son, Ltd. ¥. Owners of 
SS. Turid (2); Holmes Wion & €o., Lid. . Bata 
Kristo De (3); W. N. Hillas & Con Ltd. 
Abtiebolage Acctus \4); Arlapa ¥. Narsi (5). 
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“et the dscotion anion terme and’ codons ax 2 
fotows: 


400 tons bags at 1b 35S yer 100 baskets of 75 ths. each, "OME 
Msnanccte Sal Mil Quay, et tee 





elle somanics 2 tel cine 10 Ie arial at mall of Lavery pam). 
pennies, oe other comes Ke 75 per 100 gunnicn amd it 
seller tine is wed > yer 0D bea for the same will be 


“Cl The rice in to Re wale by day oF sight at sees’ 





ice ofthe day ox which wach railing novice is ted for the 
{ce delrverate uncer this contract. ailing the depot of such 
‘margin a sated prior to ine fed for commencement of rilint 
‘sellers shail ave the right of cancelling this contract, nnd of 
‘aiming on bayers for any dllereace between the se price and 
market price ofthe day ox which milling notice i ised for rice 
Selivcrable under this contract. 


of the rice has bees taken bopper. 

(9) Seer to have the right of deliveing ender the 
‘contract the malig of Mews. Bulloch ros. & Ca. Li, andlor 
‘Sect Bros. & Co, Lid andlor The Bares Ca. Lid aodlor 
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‘Limited, anifor Jowett Heap & Sons, Lid. 


eoker—Messr R. Korsi & Co 


i 
2 
! 
a 
é 
4 
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— 
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se 
Sex 
agers 
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(Signed) Tokeriee Meoalve & Ca” 


‘The first question that arises is, what is the 
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& Co, (1). Tam further of opinion, having regard 
to the form of the contract, that when vthe sellers, 
hhave exercised the option of fixing the‘ date and 
the place of delivery they are not entitled to alter 
the date andjor th: place so fixed for delivery 
without the buyers’ consent ; and the reason is that 
‘upon receipt of a notice fixing the date and place of 
delivery the buyers becume under an obligation to 
provide gunnies and twine at the date and place s0 
fixed, and must send a representative to accept 
delivery ur reject the rice as delivery is made 
‘ex-hopper (CL 17). Further, the buyers may be 
required “to deposit with sellers the margin between 
contract price and market price of the day on which 
such milling notice is issued for the rice deliveraMle 
under this contract". And under clause 8 the 
buyers mnst also be ready to pay the purchase price 
in cash “before any rice is removed, but not in any 
cave later than immediately after 

in cash on completion of the milling of each 1,000 
bags if required". 

(On behalf of the appellants it was urged that 
‘upon a true construction of the contract the sellers 
were at liberty to alter the date-and.place.fixed for 
Aelivery as often as they chose, so long as delivery 
vas given during the month of November, and that, 
although the buyers would be bound to take 
delivery on any day for which the sellers had sent a 
notice fixing the date and place of dalivery, and 
most be ready with gunnies, twine, cash, and a 
representative at the mill on that day, the sellers 
were at liberty to postpone the milling and delivery 
de die in diem wntil the last day of November, if it 
was tu the sellers’ interest to do so. Such a 
construction, in my opinion, would be neither good 

Th aC DD 
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sense, nor, having regard to the terms of the contract,” 


so 
Sram, | good law, 1 
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under the contract 


that te ote 


a Ha 


‘of the date when 
where delivery was to be taken they 

recover damages from the fespondents upon 

the ground that the respondents committed a breach 


of the contract in failing to take delivery of the 


Hi 


ye “otter hand, if the sellers exercised 


rice. On, th 
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buyers’ gumnics. follows, therelore-sindeed, it 
was not a matics in cispate’ that ina Bontract ing 





which delivery i to he echopper the date fixed for “entra” 
milling is the date fixed for delivery. It is also toxtnsee 


‘common ground thst iy the rie 
Rangoon the only netice that is ive 
and place that has becn fixe for delivery is by the 
sellers sending to the buyers what is ealled a 

notice. Milling notices ia essential respects are it 
common form as used by rice millers in Ra 

and it is an agreed fact that in the present cate the 
‘only notice which the appellants as sellers gave to 
the respondents as buyers that they had excteised 
their option of fixing the ate and plice of delivery 
was by two milling notices, Nos. 380 and 381 
(Exhibits Q 1 and Q 2). ‘These. milling notices are 
‘identical in form, and run as follows : 

‘sore Brothers & Coy Cay Rangoon, 1111930. Mes. 
‘Tokersee Mcoljee and Company. Sale Note No, W. 400, 
Dear Si, ‘This ts to sive You notice that we shall commence 
ing for you at our Lower Mill, Kavoantor, on the 4th 
November at S am agasst above sale 100 tons SMS. Not. 
Pease arrange that suoiesand twine are at oar Mil in good 
time, and that you have areeesatalive 10 pa the ice dint 
mii 1f guns are not seat fo oar mil we will charge. 75 
ecco, Taint wed be meted ao 

ferton appointed by you ty pss the ce. Yours 
‘ro, Sect Brothers & Cx, Li 


Now, it is the practice of the rice millers 
under a contract in the form of exhibit P to issue 
@ milling notice for not more than 100 tons, or 
1,000 bags, and this notice is usually sent a day 
oF two before the date fixed for milling. Having 
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fant that nether on the 4th November 1930, nor on 
the 10th November (to which date the appellants 
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* esting to observe that the appellants’ broker Korsi 
in the course of this evidence stated that, 

Wit isa conten for delivery in all Janay, if the porchaser 
tas no eight to fx these of delivery andi the mailer” has the 
‘ight to Bx the date of dcheery ex hopper, and does sa, the wiler 
‘would be bound tn woke deliwery exihopper, on the date that 
Ate accordhor to the rns ofthe omtract ™ 


Ld. 8a. J. Kiskonond” 


‘And on the same date the appellants sent a 
similar letter in respect of the milling notice No, 
381, 

‘Mc. Lorimer, the manager of the appellants’ 
Jower mill at Kanoungtoe, stated that 

“We steind wing against mii notices 80 and 381 co 
27.11.50 and. coutnerd on 28-11-30. We completed 1830 tues 
(on 26.11.30 Cis was forthe bale of No. 389 and 900 nes 
(CE No. 381. Theat 0 ag of 38 weve competed on 2-11.90 
(Mt Eilermas's Kasoongto: The whole 2000 tags were i out 
(oon gems The 2000 ta eit yall ater the se hich 
(eas craneet by the Bie throng Morice and Compas.” 
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Now, in paragraph 4 of the appellants’ reply to 


the respondents’ written stalement tte appellants 
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* castom slated that according to the sage of the 12 
Rangoon a milling wotice was ©, Sot 
eaaton’ adi aoe 4h ET 
given by the sellers to he quale 
‘buyers to be present with thei. Mom 
anc) representative at the mill ®iam 
sellers clecting to make delivery 
at the time and place set oui in the milling cies 
That was the usage upon which the leaeed 
vocaie for the appellanis, if appreciated fi 
argument, relied at the hearing of the appeal. 
He contend asthe goods were unascer- 
tained! goods ai the time when the milling notice 
was given, il could not be held that the milling 
notice fixed the date or place for delivery of koods 
that were not then ie esse. This argument, however, 
appears to me to be wiil ad rem, because in the 
present case the issue is not whether the property in 
the goods passed to the buyers, but whether the sellers 
fave notice to the buyers of the date and place when 
and where delivery was to be effected. A third set 
of witnesses staled that, according to the usage of 
the trade, while a milling notice operated as a notice 
to the buyers that the sellers had fixed the date and 
place of delivery so as to bind the buyers to take 
very of the rice if tendered pursuant to the 
notice, a milling notice did not operate ax 
the exercise &f the option given under the contact 
to the sellers to fix the date and place of delivery 
s0 as tu bind the sellers in that behalf, and 
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selles, without regard to the wish of 
were at liberty either to tender ur to 
delivery at the date and place fixed, 
they elected and were not in 
conform to the terms of the 
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to be made under the contract It becomes 
innecessary tn these circumstances, as 1 have stated, 

so consider Whether the Court would be prepared to. 


Sr 
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dive eflect to much an usage if it were to be proved. 
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itis sufficient to hold that whether the case presented 
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s0 fixed bot het an optiva ig refuse to make 
delivery ex-hopprr on the date mentioned in the 
milling nocices. if this proposition holds good—but 
the evidence, in my opinion, is insufficient to estab- 
lish the alleged wage ir support of the propos 

then ihe appellive hal not fixed the date of deli- 
very, of, in other words, hi” not notified to the 
respondents the dave of Clivery, as they were bound 
to do under the contract, belore complaining of a 
breach of the contract of the part of the defendants, 
That a notice fixing the sate of delivery as eomtem- 
plated by the contrat was essential there can be 
no doubt, becuse the sellers had the option of 
choosing not only the daie bat also the place at which 
delivery was to be given. Thy appellants’ letter to 
the respondents of the 26th of November 1930, is in 
the same form as the other milling notices in terms of 
which the appellants had failed to act. Therefore, 
by their letler of the 26th November 1930, the 
appellants are not placed in a better position than 
by the earlier milling notices. Then if, as the 
appellants contend, the milling notices carried no 
‘guarantee on their part that delivery would be made 
fon the date mentioned, neither the milling notices 
nor the letter of the 26th November 1930, would 
have amounted to a notice calling upon the’ respon. 
dents to take delivery of the rice which they had con- 
tracted to buy ; and in that case, the result will be that 
there would be no basis for the claim for damages 
for breach of the contract on the part of the defen- 
dants. If, however, the milling notices are given the 
importance that they are shown upon the evidence 
to deserve, viz, that they are notices fixing the date 
‘of delivery, milling and delivery being inseparable 
Processes in the making of exchopper deli 

Tice, then the appeliants failed to act up to th 
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Brows, J.—The accused Sein Po on his own 
‘admission has been found guilty ubder sgction 30 (a) 
‘of the Excise Act for the possession of ieven quarts 
of country alcoholic liquor other than spirit and fari, 
and he has also been found guilty under section 37 
of the Act for possession of half a quart of country 
spirit. He has bern sentenced to pay a fine of 
Rs, 10 for cach offence. 

The proceedings have been submitted to this 
Court by the Sessions Judge of Tharrawaddy with a 
recommendation that the fine of Rs, 10 under section 
430 (a) of the Excise Act be set aside. ‘The reason 
ven is that the double ponishment trausyresses the 
provisions of section 71 of the Indian Penal Code. 

Section 16 of the Excise Act makes the posession 
‘of any quantity of any excisable article in excess of 
the limit prescribed by the Local Government by 
notification under the section illegal 

Finance Department No. 77, dated 18th of Sep- 
tember 1917, as subsequently amended (page 42 of 
the Burma Excise Manual), prescribes the limits for 
possession of excisable articles under section 16. 
‘The limit for spirit included within the definition of 
country alcoholie liquor is one reputed quart bottle, 
‘The limit for country alcoholic liquor other thas 
spirit and dari is also in the Tharrawaddy District 
one reputed quart bottle. There is nothing, however, 
that I can see in the Act, or the notification, to make 
it illegal for a person in the Tharrawaddy District to 
possess both one quat bottle of spirit and one quart 
bottle of country liquor other than spirit and fari. 
The limit prescribed is fur each kind of excisable 
article separately, and there is uothing to prevent the 
possession for eacii kind of article up to the limit 
prescribed. In this view of the case I do not think 
it can be sid thatthe possession of seven quarts of 
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liquor under section 30 (a) and the possession of half 
‘a quart of countty spirit under section 37 togethef 
make up ne offence. Kach kind of excisable article 
must be considered separately. Ordinarily speaking, 
when different kinds of liquor are seized together, as, 
in this case, itis undesirable that more than one 
punishment should be inflicted ; but the total fine in 
the present case of Rs. 20 cannot be looked upon as 
unduly excessive, and I do not think the order passed 
‘actually illegal. 
‘No application on the point has been made by 
accused pefion himself, and 1 do not think that 
it is necessary to interfere in revision 

With these remarks the proceedings will be 
returned to the Sessions Judge. 
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bbe decided is whether the liabilities of the principal 
and his surgty, as Tar as the creditor is concerned, * 
are entirely separate or are inseparably linked together. 
accom, The High Court of Caloutta is definite on this -point, 
ride, Mrajendr Kishore Roy Choedhurs v. Hindustan 
Co-operitive Insirimme Society, Linaited. (1) 
= Thomth tae Hales ot he detor and the marty ache ont 
‘of the wine traactons thc Halse of the two persone are de 
tint tor the purpose ofthe apphication af sti 20 othe Lame 
tation Act” 

‘The Bombsy High Court has Weld that “ the prine 
cipal debtor and the surety can each keep his liabi- 
lity alive, though the remedy of the creditor may be 
barred as against the other on account of limitation 
vide, Raghavendra Gururao v, Mahipal Krishwa (2), 
where reference is also made to Gopal Daji v. Gopal 
bix-Sonn (3). And aiteotion may also be drawn to 
Hajarimal v. Krisknaras (4). There is also an offi- 
cially reported case of the Madras High Court—Subra- 
mania Aivar ¥. Gopala Aisar (3), in which it was held 
that 








the ominion othe creditoe to see the ebicr within the 
erin of imitation not an acy the Kal cxmequence of which 
{6 the dcharge of the Actor are we omistae bas no the eect 
‘chorion the sorety ender sections 134 and 138 of the 
Taine Contract Ack". 

It was argued as against this that the Madras High 
Court bad not been consistent in following this owing, 
to an unreported case, siz, Velayedam Pillai v. 
Vaithializgom Pillai (6), bat this was a case in which 
the principol and his wniversal donee were sued. 1 
‘was not a case of the principal debtor and his surety, 
and this case docs mut sccm to have beca officially 
reported. There is abe =u off ruling of the Chief 

wo) CL wea We ame LL RS men oe, 
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Court of the Punjah, Saja v. Pakifwean (j), in which, 
although the point vas not really before the Court, 
the case arose out of a suit in which « surety had 
paid up the principal's debt to the latter's creditor 
after it had become time-barred as against the prin- 
ipl debtor, but not as against the surety, and 
nowhere is it mentioned that the surety was not really 
Tisble. On the other irand, the High Court of Alla: 
hhabad in Ranjit Singh v. Naubal (2) held that where 
the judgment-debtor having made default in payment 
‘of the instalments, lelayed. taking out execution of 
the ‘decree until execution had become time-barred, 
the creditor had forfeited his remedy against the sure: 
ties also, and in this case the Court followed the 
previous ruling of the Allahabad High Court—Radha 
¥. Kinlock (3), the headnote of which runs as follows : 
"The omission of a creditor to sue his. principal 
debtor within the period of limitation discharges the 
surety under section 134 of the Contract Act, even 
though the non-suing within such petiod arose from 
the creditor's forbearance.” And the same view 
thas been taken by the Chief Court of the Punjab 
in Harbans Lal x, Nathu and Gulom Nabi (4) in 
which Gopal Daif v. Gopal (3) was disapproved and 
an English case, lilison v. Frishy (6), was followed, 
It seems to me that Allison v. Frisby (6) is & mise 
Heading case so far as the Indian Law is concerned 
Decause it definitely turns upon the actual wordi 

‘of the English Statute, Real Property Limitation Act, 
1874, section 8, which lays down that certain suits 
are barred “ unless, in the meantime some part of 
‘the principal money, or some interest thereon, shall 
have been paid, or some acknowledgment of the right 

re Re Wie Pa 


2 von tt 3 a se (5 4905, 128 ton. 48. 
‘Sym Le AS 2 8C. Di 108, 






































alive must be paid as such by the person Hable to pay 
the debt, legacy or by his agent duly authorised on 
this behalf. Allison v. Frisby (1) also is not a general 
statement of the English Law which can be found 
in Carter v, White (2), where Lindley, LJ. states : 
Is it the law that a creditor who neglects to sue 
his debtor till the statute has ran will thereby dis- 
charge his surety ? There is no decision to that effect. 
(On the contrary, the true principle isthat mere omission. 
to sue does not discharge the surety because the surety 
‘can himself set the law in operation against the debtor.” 

In my opinion, the Punjab case must be regarded 
as founded upon a misapprehension. It overlooks the 
difference in the wording of the statute with which 
Allison ¥. Frisby (1) was concerned while it states 
that Valayndaw Pilai v. Voithialingam Pillai (3) dis- 
scats from Gopal Daji v. Gopal bin-Sonn (1), whereas 
it seems to me that the ruling was on different facts, 
{it was not a case in which the relative Fabilities of the 
principal debtor and his surety were concerned. The 
‘Allahabad case is merely ove of a series of Allahabad 
decisions in which this Court has held this view, and 
seith respect I must dissent from it 

For these reasons I hold that the remedy of the 
plaintitl agpiest Ba Pe is barred by imitation whereas 
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‘Oak Gyi is liable to pay the debt 1 tneefe vary the 
decree of the lower appellate Court and givé the plain- 
tifl-respondent a decree against Oak Gyi only. There 
will be no order for costs in this Court, but Oak Gyi 
‘must bear Ma Lay's costs in both the lower Courts. 
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Sinan toe tc wte fe ting tse ed te 
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frcertiea seiner 3 
J. Hormasi(Miss Dantra with him) forthe plaintiffs 

‘A mortgage by depostof title- deeds can only be created 

under 5.58 (/) of the Transfer of Property Act.“ Docu- 

ments of title” as mentioned in the section include 
only documents establishing ownership to land, and 
documents under which title would pass. A tax 
receipt is not a document of title. The only inference 
4p be drawn from it is that Government holds. the 
person named therein responsible for the due payment 
fof revenue in respect of certain specified land. At 
‘ost, it can be said to indicate who is in possession 
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of the lind: Nirman Singh v. Lat Rudra Partab 
NarianSingh(t), Tax receipts are issued at recurring 
intervals, and if cach of these was to be considered 
a “document of title” within the meaning of s 
58(/) of the Transfer of Property Act, an uncon 
irollable number of mortgages over the same property 
could be created by depositing exch tax receipt 
separately, and the result would be obviously contrary 
to that contemplated by the provisions of the statute, 
‘The same argument applies 10 copies of maps, which 
‘ean be obtained by any person upon the payment 
of the necessary copying fee. 

It was held in Paw Wa y. 0. 4. R. Valtiapha 
Chetivar (2) that the duplicate of a report to the 
‘Thugyt stating that after the death of X land was 
inherited by A was not a document of tile the 
deposit of which could create an equitable mortgage. 
In Maung Po Nyein v. Maung Mya (3) it was held 
that pyatpaings (ie, leases signed by both lessor and 
lessee) are not documents of title at all, See also 
Rasulan Bibi v. Nandlal (4). 

Goodwin v. Wagkorn (5) and Oficial Assignee v. 
Basuleoadoss (6) can be distinguished from the present 
case in that there was no contest in those cases between 
competing mortgagees and the Courts were only con- 
cerned to ascertain the intention of the parties (ie, 
mortgagor and mortgagee) at the time when the deposit 
‘was made. ‘The term “documents of title” was loosely 
interpreted in those cases where there was no issue 
belore the Court between rival claimants. 


:C. Bose for the 3rd defendant. The question 
is whether the deposit of a tax ticket and the plan 
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of certain property constitutes a valid equitable mort- 
‘gage and if s0, if has priority over @ subsequent 
‘mortgage by registered instrument. 

In Goodin . Waghorn (1) it was held that in 
the absence of tile-deeds a receipt for purchase 





‘Transfer of Property Act". Maung Ba, J. in Civi 
Regular No. 284 of 1931 of this Court in Re 
Chettyar Firm v. Mah Thin 


? 





ipijie . 


It is admitted that the defendant as well as. the 
plaintiffs are the innocent victims of the mortgagor ; 
equities being eyual, priority in time must prevail 
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‘The plaintifis are the bolders of 2 reghtered 
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Patttion which is certified by U Thein Maung, an 
advocate of this Court. 

The mains conflict therelore is between the plain- 
tiff, the registered mortyagues and the 3rd defendants, 
the alleged cpwitable nwrtgagees. 1 is conceded 
that an equitable morgage in India bas the same 
valuc, if proved, ax a registered mortgage ; but the 
Dsintifs deny that the 3ed defendants hold any 
equitable mortgage within the meaning of section 58 (7) 
of the Transfer of Property Act. Section $8 (f) is 
in the following terms : 
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‘om the same property without i 
fens Sf yter be ted donee Tho ec page which 
is said to have constituted the document of title 
supporting the 3nd defendants’ loan is of a 
year to the tax receipt which supported the pluintifis’ 
Joan before the registered mortgage was created. 

At the present time in British India it does not 
‘seem to me to matier ve \—although the: text 








deeds a receipt for purchase moncy containing the 
terms of an agrecinent for sale was sufficient deposit, 
in equity, of a document of title. This case is 
greatly relied on by the 3rd defendants. 1 have 
read it more than once, very carefully. No question 
‘of competing mortgages was there before the 
Court. Nor were the exact provisions of a Statute 
being considered. The case was decided before the 
Conveyancing Act of 1881 ; and, of course, long before 
the recent Law of Property Act hiad: been passed, 

Nor do I derive much assistance, on principle, 
from a reference to an Trish authority in which the 
deposit of a map was considered to be sufficient 
deposit of a document of title. No report of that 
case is available to me. It is. therefore impossible 
for me to know what the exact circumstances of the 
decision were. 

In the case of the Official Assignee v. Basudeva- 
ddoss (2) a Bench of the Madras High Court held 
that a patia of land is a document of title by deposit 
of which an equitable mortgage can be created. 
‘This decision is the nearest T'can find to the case 
before me now. As in this case, there were n 
fitle-deeds available. It was pointed out by Srinivassa 
BEERS aE aoa 
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Ayyangar, J. that a falta or agreement of lease was 
the only document which a ryot could possibly have 
in his powession for the purpose of creating an 
‘equitable mortgage, and that the leasehold which 
was evidenced by the patfa was universally recognized 
as an occupancy tenancy throughout the Presidency. 
‘There again, however, there were no competing 
mortgages ; and I have an uneasy feeling (I only say 





‘0 with great respect) Judges who 
decided that case may farnished 2 
precedent to construe section of the 
‘Transler of Property Act in a different manner in 
different parts ‘ot consider 
that a peculiar fone province should be 2 
material factor in deciding the meaning of an All- 
India Statute. J. seems to 
visualise this point in his short concurring judgment. 
‘the case of Behram v, Sorabji (1) it was laid 
down that the three requirements for a mortgage 
under section $8 it 





Vou. X]__ RANGOON SERIES. 


‘the requisite legal category laid down in the 
section. ogi 

If this were so, 1 apprehend that a series of 
tram tickets issued from a terminus, ‘conveniently 


ES 


situated near the property to be encumbered, might compe 


well fulfl the test, Ise no reason to extend the 
meaning of the expressions “documents of title" or 
“title deeds " further than the natural meaning con- 
ed in these expressions. Presumnably there is a 
slight difference between the expressions “ ttle-decd! 
and “documents of title”. The words “ title-deeds ” 
doubt connote more formality than the words 

documents of title”; but it seems to me that the 
intention of the framers of the Act in section 58 (f) 
‘was to confine the necessary deposit to documents 
which are of such a nature that they would ordinarily 
and. simply support an ownership of the property and 
would convey a legal title to any purchaser. Any- 
fone can produce a tax receipt, We know that 
very often, for one reason or another, taxes on pro- 
perty are paid by people who are not the owners of 
the property at all. Anyone, too, can procure a copy 
of & map, or as many copies of a map as he 
‘chooses. 

Finally, I may say that I deprecate strongly the 
use of English decisions in equity to abrogate the 
‘clear provisions of an Indian Statute. ‘The principles 
of equity should, in my view, only be employed to 
modify the Common Law where operating harshly or 
unfairly between the parties concerned, 

For these reasoas I uphold the plaintifis’ claim 
against the claim of the 3rd defendants. The 
‘memorandum of the 28th November 1927, appears to 
me {0 be a mere recital and in no way constitutes 
the real bargain between the parties. It, therefore, 
‘can be disregarded. I hold tat the 3rd defendants 
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‘The facts appear in the judgments reported below. 
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‘The defendants, inter alia, relied on s. 106 (2) 
of the Government of fndia Act which limits the 
jurisdiction of the High Court in revenue matters. 
The learned trial Judge dealt with the issue in his 
judgment. At the hearing of the appeal, the learned 
‘Advocate for the deiendants conceded that the 
section was inapplicable in the present case, the 
defendants being not a revenue authority, ‘The judg: 
ment on the Original Side was delivered by 


‘Custivre, This is an action Drvaht by GS. Bebars & 
‘Sens apant ‘the Trastees for the Development of the City of 
Rangoon. The plantifs claim an injunction asainst the dele 
dans restesaing thea from proceeding with the se ct their 
‘properties or foe realising the som of He. 9.508 from the sale 
theceof : decluation that defendants Wave no right to the 
payment by: them of the ssid sum of Re 9,08 i reapect of 
the tmx due trom the Andirs Btms Steamship Company (1929), 
Limi, under section 69 of the Fangoce. Development ‘rast 
‘Act; and sac farther o other reli as the Court nay thik ht 
In the pint itis set out that the Andhra arma Steam, 
Company, Limited, went into” voluntary liqeidatioa oa the 
Sit May 1931 and that a coacem called S. Zaman & Co 
‘were appoinied ligoidators ofthe steamship company and were in 
charge of their amete. It is aleo set oot that Memes. G.S. 
Behara & Sons were appoiated the steamihip compans’s 
agents before it went Into liquidation. Iti farther alleged tht 
five howes Belonging to the plainils have been attached 
‘execution of a revenue decree for the debt of Rx. 9,508 












boy the pial’ legal advisors to the Trust was produced 
Cconéent—that the terminal tax was collected by Mesa 
chara & Sous and paid over sulmeqwentty to the 
‘The question is whether the plaintis ia theic 
agents, of the Andhra Barms Steamship Navigation 
are: personally able in law to pay this tx to the 
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‘e_ The answer to the paint put forward inthe Written 
“statement i 10 the effet that the Hamgoon Development Trt 
Act under which the defendants took their action is a statute 
which ‘gives. special yovers to the Development Trustees to 
eal with questions of money due to them. Section 86 of 
‘he Development ‘Trust Act in ite material Fart rune 98 
follows 

Any. sium of mowey, or any tax, oF foe due to 
or claimable by the Board may be recovered by the 
‘Board as it it was ay arveat of land revenue’ 
Referring to the Land Wevenue Act ove ids that very drastic 

‘powers have fen jinn 10 the sathortics wader Part 4. The 
appeal from ap oficial colcting tbe revenue it merely to another 
Ider effcil. In tis comnection ste section 85 of the Act 
‘And. section $6 goes. 30 hi as to exclude the jurisdiction of 
‘sil Court in alinost alt questions of evewve administration oc any 
omibie dispute which my’ arse hetwaen the subject and the 
‘ofcials of the Department. 

‘The defeudauts forte pray in ald the welldnown section 
100 of the Government of Tadia Act which deals with the 
lavisdition of Hige Cente generally in matters of revenue. 

Section 62, subvsection (I), of the Rangoon Develepnent 
‘Trust Act runs as follows: 

very male passenger liable to pay the fll fave 
Jeng Rangoon by seagoing vessel for a destination other 
‘than port in Burma shall pay in respect ofeach journey 
s0 made by him 2 tax of such amount ot exceeding 
Fs. 2 a8 the Local Goverament may determine." 

Seb-iction 2 saps:— 

"The sai tx shal be collected by means of sorcharge 
fon fares by the easer of the veset in which passengers 
ee cartied and stall be paid to the Bourd at sch time 
© aay be prescribed ty a rule made under section 95 alter 
‘making auch deduct ae the Local Goverument may 
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* Legistatore by reason of the power given to that body by the 
Indian Councils Act of 1861. - 

Section 105 of the Goverament of India Act is virtually 2 
‘re-emctment of section # of the East India Company Act of 
11780 except thatthe words “according to the wage and practice 
ofthe coonty or the law forthe tame being in force” have been 
‘bsitted forthe words “according to the wmge and practice 
of the country or the rexultions of the Goverver-General in 
Council”. 

In the year 1850 the Privy Council considered the effect in 
law of the od section 8 ia relation to the juiiction of Supreme 
‘Courts inthe matter of revenve. ‘The case in question was 
Richard Spoouer 6. Jadiow '1) and there Lord Campbell who 
“delivered the jachmsent rol the widest pomibie consruction upon 
‘the ratte in this connection. He hel Vist matters of revere 
were wram non juice as far as the Courts were concerned and he 
{col the view that the yostion intended by the Legislature was 
‘hat there were special Courts dealing with revenue and these 
‘Courts were quite spate from the original jrivdiction of the 
Indian Sapeeme Courts. He drew». parallel between the 
Eglo aye before the passing of the Judicature Act when all 
loputes as to revenoe were dt with i the Court of Bxcheer, 
and if action was brought ia the old days ier in the Courts 
‘f King’s Bench or in the Courts of Common Pleas a writ wat 
‘employed to transfer the action to the Court of Excheyoer. Lord 
‘Campbell quoted a ase in the 7th year of James the First when 
this was done and spoke to his pexsonal knowledge of the sie 
procedire being adopted by: hunself when he was Atloraey- 
General to the Crown 

At the present Hine fa Hawlsnd, since the Judicature Acte 
‘disputes ofthis natere ave ahrays deat with ty a special Court of 
the King’s Bench, proceedings before which are Known as the 
revenue paper. There wer inthe old days Courts in India which 
‘deat with matters of revenue aart from the Supreme Courts bat 
there have certainly been nove ia Barma, the corresponding legal 
rmachinecy at the present time Being represented by earings 
‘Peloce Reveote Oils with a final appeal to. the Finance 
Member. This machisery closely approximates to the auasi- 
adicial hearing before the Assistast Commissioner of Income-Tax 
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with the apgeat of "the JecomeTax Coumissicoer. It in” 
however, to by atuerved that Senne ¥, Jeddsm was an interpre- 
8 of the East India Company Act refered to 


{Im the ense of The Collector of Sea Castes ¥. Punniar Cihon- 
‘arau (3) the Chief Justice of Slade was of the opinion that the 
Pprohitiion still ened but his ro colleaes on the Bench 
thought Ke kd not. The considerations which uctustod. the 
majority of the Court appear to have been that they were entitled 
tmdlertheic Letters Patent and the High Court Act to entertain 
its of every description, so that section 106, sub-section 2, 09 
Yonge stretly apie ia ba 

‘Many yeary alters, however, it cas pointed ont by Sir 
John Walls inthe ‘case of The Chit Commiatoner of IncoweTax 
\. The Novth Awannpor Gold Mine Leite. (2) that whatever the 
‘view of the maiority ofthe Madras Hich Court miht have been 
In 1896 the Government of tndin must have been of s diferent 
Opinion, because sehen they passed the Goveroment of aden Act 
{a 1915 section 8 of the old Eat India Company Act reappeared 
tm almontsmlar (orm with the vaght ditereoce in the weedeg 
tovwhich Ihave skendyalloded.” te that ce Sir Jobe Wallin, 
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the Chiet Commissone: of tucome-Tax Forcing Simm to state a 
fase under the exiting Indian Income-Taxe Law. Lord 
FPaillimoce who deicered the judgment of the Court disapproved 
‘of the decision in the North Anantapur Gold Mies case. He used 
these words» As the point was rained Before their Lacdshipy it 
took the form of saving tat even the anthoity hada duty, the 
‘Court could not respi hin wo exerci it» andl for this purpose 
reliance Was plced opin the wellknoww general purview of 
Tndian leghlation which exchades watters of revenue fom the 
consideration of the oxilaney Cail Courts, the principle being, 
exemplified ia the cis a Spoon «. Jide, decid Une yea 
1850, and wpon section 106, sal-section 2 ofthe Goverment of 
dit Act, and asl, wpm recat decison of the High Court of 
Madras, given sine ths cams was efor the Court of Bombay. 
(Lord. Philimore was refering. to the Novih Ananiopur Gold 
‘Mins ese). "The lrarved Lave Lord coutinwed = 
Urom the point thus broadly stated Uheir Lordships 
have no cially i prosouncing 9 decision. To are that 

‘if the Legittore srs Vat a public officer, even a Revenue 

‘Odicer, shat doa the, asd he without cause or justification 

fone to co thot str Jet the Specie Relief Act woul not 

be applicable, and there woold be wo power in the Court to 

‘compel him to give relief to the sabject. is to wtale a 

_ropeniton to which their Lordship» muntrefaseaeent." 
Lord Phillinoce then set oat section 106, subvsection 2, of the 
(Govecument of laa Act and wide tha coment upon i: 

“I thie Lordigs’ view the order of a High Court to 

1 Revenue Offers to do hs statutory duty would not bo the 

exercise of orginal jurisdiction ia any ater concetaing 

therereme” 

Various others of the fran High Courts have fllowed to the 
letter the decision ia Spc ¥- Juddw and have retuned even 
‘consider any relief to the sabject in revere disptes. On the 
‘other hand other High Courts, notably Calesta, have afforded 
‘lief tothe subject when the action of the Revenoe Officer has 
‘beea entirely without justification. For example Ashutosh 
Moles J. interpreting the Bengal Revere Sales Actin the case 
‘0f Motant Krishnan Doyal Gir v. Irshad Ali Khan (i) afforded 
reli to a taxpayer whose property was sold when n0 arrears of 
taxation were infact due. ‘The learned Jodge took the view that 
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Heeving cenrd to these decisions | dal wow endeavour to apply 
what I conceive to be the principle tderying the fee of seit 
Sn, of smdaes in the soecul crcometinee of tie cate ; for | think 
Gp Reet ein gate clear tt the plots ar ack entitled to oe infection 
Sor bare declaration as they speciicaly clam. Hac been merely 
(CTE 5 comideting a ordinary Keveane Sestate tacked by the provisions 
‘f section 106, sab-anction 2. ot the Government of Indin Act 

sald tne been ox mo hcty at I thao that quite agurt feces 











Delhad tothe Courta Hteime to mest to toch a proponition. 
Ta my opinion, whilst the High Court cannot be regarded a 
(Conet of Appel from the decision ot 





of the Revenue are aot autocrat fre to acta they please. Quite 
‘agart from the provisions of section 4S cL the Spec Rell Act, 
they are subject to the inherent power ofthe High Court to sale” 


ordering the Trastes ofthe Rangooe Development Trust 0 collect 
‘the terminal ax in question according tothe aw laid down tn 
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‘section 69 of the Rangcon Development Trust Act and inno other 
‘Paints will have thie costs ofthis ation, 15 gold mobs, 


‘The defendants appealed. 


Young for the appellants. Section 86 of the 
Rangoon Development Trust Act, 1920, provides that 
any ‘sum due to or chiimable by the Board may be 
recovered as if it were an arrear of land revenue. 
‘The appellants are pot a revenve authority but that is 
where Part IV of the Lower Burma Land Revenue Act 
comes into operation. Once there is an arrear of 
revenue, section 43 of the Revenue Act states that 
it may ‘be realised as if if were the amount of a 
decree for money passed against the defaulter in 
favour of any revenue officer appointed by the Local 
Government in this behalf, ‘The Akunwan and 
the Land Officer have been appointed for 
purpose, by a notification dated the 16th July 1931. 
Such a decree is not liable to be questioned, 














[Pace, C.J. Suppose a party not liable forthe tax 
is declared to be a defauiter and the revenue proce- 
lure is applied against him, what is his semedy 2] 


He has his remedy before the appellate revenue 
authorities as indicated in the above notification. 
‘The appellate authority acts in a quasi-judicial capa- 
city, and where a special tribunal is appointed 10 
decide certain things the jurisdiction of the ordinary 
‘courts is ousted. 

Section 69 of the Rangoon Development Trust 
‘Act imposes a terminal tax on passengers by outgoing, 
vessels. Section 69 (2) states that the owner is the 
person to collect the taxes. Sub-section (3) casts a 
duty on the owner or the agent to make a return of 


contain, J. 
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* NL AL, Cowasjee for the resporidents., The tax on 82 
sea-going passengers is levied under secon (9 and Teorms 
the obligation to collect and pay it to the Board is Bs 
imposed on the “owner” alone. The Legislature has, "81." 
for obvious reasons, adopted this course, for it would oo 
be unfair that an agent should have to answer two 6, 
persons. 

Sub-section (2) of & 69 states. that the owner 
shall collect the tax and shall pay it to the Board 
at such time as may be prescribed by rule made 
under section 95. Any cule m 
section, in order to be valid, must be co 
the provisions of the Act. 
rule can only be made t regulate the time of 
payment of the tax collected ; consequently the rule, 
made in this casc, which seeks to render the agent 
also liable for payment to the Board is ultra wires. 

‘The oflivers appointed by the Local Government, 

this case, are merely officers of the Trust. Also 

the final appellate authority is the Chairman of the 

Board, 

‘The Trust is a siatutory corporation and the Court 
hhas power to issne a writ of mandamus against the 
trustees, under section 45 of the Specific Relief Act. 


[Pacr, CJ. A mandamus will be issued only when 
there is no other adequate or specitied remedy} 


‘The respondents have not prayed for a mandamus, 
‘They seek a declaration and a release of their property 
from attachment to which they are entitled. 


Pace, C..—The appellants are a body corporate 
with a common seal created by the Rangoon Develop 
‘ment Trust Act (V of 1920). This corporation was 
brought into being because it was deemed expedient 
‘to make provision for the improvement and expan- 
























{that sob-secticn i payable: aed shal seincribe, a the fou 
‘ech retorn a declaration of the trot thereat" 


At the hearing of the appeal, Mr. Young on | 
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‘purposes with defined rights, including the 
recovering from defuliers the sums which tore 
entitled to receive wider section 69 by heans of a Seer 
special form of procedure in execution. "enya 

Section 86 proves 


0) Any am of money anh 









It is to be olverved that under section 86 (1 
the appellants for ibe purpose of recovers 
amount due to them from persons table to pay 
terminal fx are given the right fo have recourse 
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“Proceedings with 3 view tothe realization of such arrears 
may be iustitued by such officer before any other Revenve 
tices whom the Local Government may from time to time 

1s appoint by name or as holding any ofe ;and except in so far 
‘asthe Local Government may otherwise by rule direct, sich 
Other officer muy exercise all the powers conferred on, and shall 





©. § Bitar Conform to all ks of procedure presrod for. Ccurt executing 


6.5 


cee bythe Coco of Col Proce” 

Provision is made in. section 5S for appeals to 
cficers appointed by the Local Goverament with 
4 power of review by the Financial Commissioner 
and the jurisdiction of the Civil Courts is restricted 
a8 provided in section So. 

Now, by Municipal and Local Department Noti- 
fication No. 27 of the 27th January’ 1921, ceriain 
rules were passed by the Local Government pursu- 
fant to section 95 of the Act. Section 95 provides 
that 
“The Local Goveraeat may make rl comsitent with he 
previo ofthis Rett prvi oral or any othe following 
milan eet ss +h Te cllectin ofthe 
day an toes cond by sections 88 a Pa the parent 
thereat to the Board” 

Rule 1 runs as follows : ‘ 

“he teria tax on yssenger sal be calleted by means 
of a mncharge on aes by the owner or Age ofthe eal by 
Which the passengers are ere” 

Rule 3 runs as follows ; 

“ery perioncllectng the terial tax shal, within one 
month site the ba ay of March, Jone, September, Deceber 
thy tthe Chatman ofthe Boned the smowst of tax collected 
Caving the pevions qwstrs after making sich deduction there 
irom the Local Government tore on acoont of expense 
incued in connection wi he cllecon of he tx 

By 2 notifeation of the 16th July 1931 the 
Governor in Council appointed certain officers to, 
perform the duties. prescribed under the 
Sections in Act V of 1920. In this notificati 
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of the Andhra Burma Steamship Company (1 
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1902 (a) that such further ge other rele may be granted as ia the 





circumstances of the case this Hon'ble Court may deem ft and 


Dereuse. POPE: 

aieiernin ‘The defendants fled a written statement in which 
Himes they alleged that the sum of Rs, 9,508 was due and 

c.gtimse payable lo the appellants by the respondents as 
£508" being a debt due (rom the plaintiffs in the suit to 

‘mae G the defendants as managing agents of the Andhra 


Burma Steamship Company (1929), Limited. In 
puagraph 6 of the written statement the defendants 
specifically pleaded 

"thatthe pine ae able under the Rangoon Development 
‘Trust Act and. eles ade thereusder to pay 10 the defendant 
‘Beard the nid Rs. 9,578 collected asterinal tax by thea" 

On the suit being called (or hearing the learned 
advocate who then appeared on behalf of the 
appellants stated that the determination of the case 
depended mainly on points of law, the only fact 
that it was necessary to prove other than those set 
out in the pleadings being that the sum in suit 
had been received by the plaintifls in respect of the 
terminal tax payable by passengers in a vessel or 
vessels owned by the Andhra Burma Steamship 
Company (1929), Limited. Thereupon a letter of the 
20th May (1931) written by Messrs, Cowas) 
‘Anklesaria and Jeejeebhoy on behalf of the plaintiffs 
to the Chairman of the Development Trust was 
tendered and accepted in evidence in which the 
plaintiffs admilted that the terminal tax was col- 
lected by them in their capacity as agents of the 
Andhra Burma Steamship Company (1929), Limited, 
and the sum so collected together with the passage 
money received had been credited in the accounts of 
the Andhra Burma Steamship Company with their 
Bankers. The case accordingly, by consent of the 
parties, has been heard and determined in substance 
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as upon a demurrer, the defendants contending 
‘upon the facts set out in the pleadings and in the 
letter of the 20th May 1931 that the plaiptifis were 
liable for the sum for which the attachment had 
‘been made, and that if they were liable it was not 
‘open to the respondents in this Court to challenge 
the validity of the proceedings taken pursuant to the 
special procedure prescribed for the recovery of sums 
‘due from defaulters under section 45 and the other 
relevant sections of Act I of 1876. 

“The plaintiffs on the other hand contended upon 
the admitted facts and the pleadings that they were 
not liable to pay the terminal tax, and that all the 
proceedings taken by the defendants culminating in 
the attachment of their property were lira vires and 
void, and that they were entided to a declaration to 
that’ effect upon the, ground that it was a condition 
precedent to the right to institute proceedings under 
fection 45 that the persons against whom the pro- 
ceedings were taken were lable to pay the terminal 
tax and were defaulters within section 45. 

When the pleadings and the admitted facts are 
analysed, the determination of the case, in my 
opinion,” will be found fo depend upon whether the 
‘word Owner" in section 69 (2) means and includes 
also the “Agent of the owner 

Now, under section 69 (2), it is specifically laid 
ddoven that the terminal tax shall be collected by the 
owner of the vessel in which the passengers are 
carried, and shall be paid to the Board at such 
time as may be prescribed by rule made under 
section 95. Under section 95 the Local Government 
may make rules consistent with the provisions of 
the Act, and the defence of the appellants was based, 
and based solely, upon the alleged liability of the 
respondents under sexton 6 (2) read wit he les 


























430 INDIAN LAW REPORTS. — [Vot. X 


made by the Local Government pursuant to the 
provisions of section 95 of Act V of 1920. . 
Now, if Rule 1 and Rule 3 are intra vires, in- 





asmuch’ a it is common ground that the sum in 
dispate represents the terminal tex on. passengers 
collected by the agents of the Andhra Burma 
Steamship Company (1929), Limited, the respondents 





under section #4 er concesis arc "persons liable 
for the payment of the tax. Bat the Rules made 
by the Local Government under section 95 of ActV 
‘of 1920 must be consistent with the Act, and the 
‘question, therefore, that falls to be determined is : 
are Roles Land 3 consistent with section 69 (2) of 
‘Act V of 19207 My learned brother Cunlifie, J. 
who tried the case held that they were not. In the 
course of his judgment the leamed Judge observed 

“Lam of opiain that Rules 1 and 3are clearly ura sires of 
the Act. ‘They are lia vires beciase the appropriate section 69 
‘cn rhich thep re band, acd with ebich tn aw, they saat bo 
‘onastent, does ot meation an agent a8 being habe Wo cllect ot 
bay the tax in question. The duty of colecting and remitting the 
{ax Is thrown upoa tbe owner alone, It 3s true thal tah 
tection 3 of section 69 docs mestion the daty ofan agent to make 
return of all pamenters, but io other conection oes. the 
‘Act impose» ably upon an agen, bot oly upon the owner 
the seni 

In $0 holding the learned trial Judge in my 
opinion pliced the true construction upon section 
69°(2).. Its to be observed that section 69 (3), which 
prescribes the duty to make a return of the passesers 
carried by the vessel, imposes (le obligation to 
make the return upon boll the owner and the 
agent of the vewel, and failure duly 10 make the 
eum renders the owner ot the ageat liable to a 
fine not exceeding 1s. 1,000 under section 87 of 
the Ack What is the object of compelling the 
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by replying that the answer depended upon whether 
AB and CD were the same person, but its conceded 
that this case hav proceeded o the footing. that 
the respondents andthe Andhra Buriaa Steamship 
ted, are diferent eaities, and 
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jn respect of which terminal tax as payable, 
and as such liable to pay the fax a defaulters, Terese 
(Gee sections $5 and St.) But it must not be taken Deer, 


that I should hold that the appellants or the special "Serer 


tribunal could acyuire an unchallengeable right to 
institute execution proceedings under section 45 & 
‘against any person whom they selected, for instance 
a local agent, a local doctor or a local butcher, 
merely by holding «x cafladra that such x person 
was the ovencr” of the vessel.” See Balhishen 
Das v. Simfsow (I) and Harendra Kumar Roy 
Chowdhry v. Secreiary of Slate for India (2). No 
‘such question, however, arises in the present case 
for it is common ground and an agreed fact that 
the respondents are not the owners, and the appellants 
contend, notwithstanding that fact, that-the respon- 
ents are liable to collect or pay’ the terminal tax 
‘under section 69 and the rules made under section 
95 as agents for the owners and not otherwise. 

Now, under sections 44 and 45 of Act II of 1876, 
it is a condition precedent to the right of the appel- 
lants to have recourse to the special procedure 
prescribed in that Act that a sum has fallen due for 
the terminal tax “and a written notice of demand 
for it has been served on any one of the persons 
Hiable for it". 

It is common ground that in this case the only 
notice of demand that was served was upon the 
respondents, and if the respondents are not persons 
liable to pay the terminal tax it follows ex necessitate 
rei that there is no arrear due from them, and that 
they are not defaulters. It is only when such 
condictions are fulfilled that section 45 is) brought 
into play. 


10) 996) 25 LA Sta TRH LL SS. 
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Now, in-my opinion, having regard to the facts 
and the pleadings vpon which this case is to be 
er,im* determined, the conditions precedent to the adoption 
mmroeree of the special procedure Laid down and 
the appellants in this suit have not 
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the sale of ctate wich wc in arear of duty, The tmactnents of 1982 
1859 and of 1868are obwion intended toapply to ces which, pyres 
tthe iret or zat tho ale proceedings alleged by the Jom tae 
sbjeccr Denegitve thes will romain valid. Bul thechict and ORB 
Substantial betas ap 
Ghat, at the tine whem Ihcicfive-annes’ share of the vlage 
‘Shahvadpore Andris sos sok there were no areas ol revenue 6.8 aan 
‘due by them tempest of Ite not spp tothe Lari 
toadimit of disete tht the ohicction fa Coonded infact rae eh 
"The result i that the whole proceedinus ofthe elector, 
‘with a We to the sie af he’ fresanmay” share were beyond is 
invisdiction, and are not ented to the protection ven bin by 
the Act in cases where we is aothorized, although may bE 
altended with some ieogaity oF gals. Ther Lordships 
tre accordivey of opinion that wt was righily eld by the 
subordinate Judge that be bd urindition to eters the bjetion 
to the sale which he gave eect.” 
In my opinion the observations of Lord Watson 
in Batkishen Das's case apply to the facts of the 
present case. ‘The respondents were not liable to 
pay the terminal tax, and at the time when execution 
proceedings under section 4S were instituted against 
them they were uoder no obligation to give effect 
to the notice of demand that was served upon them ; 
and having regard to the facts of the case, in my 
‘opinion, it does not admit of dispute that the 
objection of the respondents to the proceedings that 
hhave been initiated against them by the appellants is 
founded on fact. 
Now, fo what relief are the plaintiff-respondents 
entitled ? The learned trial Judge came to the conclu. 
sion that the plaintiffs were entitled under section 45 
of the Specific Relief Act to an order in the nature 
of a mandamus “ ordering the Trustees of the Rangoon 
Development Trust to collect the terminal tax in 
‘question according to the law laid down in section 69(2) 
of the Rangoon Development Trust Act and in no 
‘other manner”. 
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Tt must not be taken because this Court will 
not order 2 mandamus in the circumstances obtaining 
in the present case that I have any doubt. that the 


wmornis learned Judge correctly held that an order in the 


ston 


nature of a mandames would lie against the Trustees 


Gagging of the Development Trust under section 45 ofthe 


Pam Ch 


Specitic Relief Act, If it were necessary so to hold 
T should agree with the view expressed by the 
learned trial Judge : [Alcock Ashdown & Co. v. Chief 
Revenue Authority, Bombay (1)). But an order 
under section 45 of the Specific Relief Act is only 
to be made inter alia “if the plaintiff has no other 
‘specific and adequate legal remedy". Cunliffe, J, 
passed an order against the appellants under section 45 
‘Of the Specific Relief Act, because he was of opinion 
“that the plaintifis are not entitled to an injunction 





» or bare declaration as they specifically claim", With 


all respect to the learned. trial Judge Tam unable to 
‘that extent to agree with him, The learned trial Judge 
gave no reasons for holding that the relief claimed 
in the plaint could not be granted. No reference 
is made in the judgment, and it does not appear 
that his Lordship’s attention was called to the line 
‘of cases of which Balhishen Das and others v. Simpson (2) 
is the leading authority. 

For the reasons that I have stated to my mind 
the case presents no difficulty. and I am of opinion, 
following the case of Balkishen Das and others v, 
‘Simpson (2) and the authorities in consonance with 
it, that the respondents are entitled to claim a 
declaration that the proceedings that have been 
taken against them by the appellants are ultra vires, 
and null and void. If that be so, the Court must 
give effect to the relief to which the plaintiffs are 
{filled, and is not to issue an order under section 45 

ap OTA 7 FILRG Bom 7 MH BIA IS, 
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of the Specific Reliof Act. Tis true that the relief 
which this Court is prepared to ‘afford to the 
respondents was not the relief granted by the trial 
Court, but the relief which the Ieamed trial Judge 
_ganted was not the relief which the plaintifls claimed, 
and under Order 41, ule 33, of the Civil Procedure 
Code this Court is entitled to pass any decree or 
make any order which ought to have been passed 
cor made as the case may require. In my opinion 
the proper decree to pass is that the respondents are 
entitled to x declwation that the proceedings taken 
against them by the appellants which ave resulted 
in the writ of attachment are ullra vires and null 
and void, and must be set aside. There will be a 
further declaration that the writ of attachment is 
inoperative, and itis ordered that the respondents’ 
property be released from attachment. The decree 
‘Of the tial Court pro fanto will be varied, 

AAs regards cost, although the form of the decree 
which is passed in favour of the plaintifis by this 
Court differs from the form that was awarded by the 
‘tial Court, in my opinion, in substance the appeal 
fails, and must be dismissed with costs, advocate's 
fee 15 gold mohurs. 


Das, J.—I agree. 
Ba U, JI agree. 
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Macdonuell for respondents 1 to 4 ‘There is a 
preliminary objection to this appeal. The order is 
hot a judgment, 20 90 appeal lies. An application 
to sanction a compromise arrived at between the 
creditors of the company was rejected on the ground 
‘that certain proxy forms did not comply with the 
form prescribed, and therefore there was slot the 
requisite majority in support of the scheme. A fresh 
meeting was ordered to be held. This does not in 
‘any way dispose of the rights of the parties 

S. 153 of the Companies Act, which deals with 
the power of the Court to sanction compromise wit 
creditors, occurs in Part IV, whilst winding up is 
dealt with in Part V. S. 202 deals with appeals, 
and it mentions only appeals from decisions in the 
windingup of a company. The Company in tre 
present case is uot being wound up, but is bein 
Fe-constructed, and there can be no appeal in respect 
of an order under 5. 153, 


[The Court disallowed the objection] 


N. M. Cowasjee for the fiquidators. ‘There are 
two sets of proxies in this case, one prescribed by the 
Court, and the other under the Rules of the Higl 
Court’ under s 245 of the Companies Act. ‘The 
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Court has power to prescribe the form of proxies 
The Rules (ule 143 ef sey.) made by the High Court 
indicate that they do not apply in the case of a 
voluntary winding-op. Therefore a contravention of 
the proxy forms as prescribed in the Roles is no 
ground for rejecting proxies which are in accordance 
with the form prescribed by the Court, The Court 
hhas also a wide discretion under s. 153 in respect of the 
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Macdonnell for wespondents 1 to 4. ‘The scheme 
‘as proposed is hilly unreasonable. ‘The money of 





Wiseham for the Sth respondent. 


PAGE, CJ.—This is a petition by the liquidators 
‘of Dawsons Bank, Limited, under section 153 of the 
Companies Act (VI! of 1913) praying for the sane- 
tion of the Court to a scheme for the reorganization 
‘of the capita! of the company. But for the fact that 
Das, J. Has taken a difterent view from that which 
‘commends itself to me T should have thought that 
the case was free from difficulty. 

Section 153 rans as follows ; 

(0) Where a compromise or arrangement is propoved 
between a company ant erediton or any clas af thems or 
between the company and its members or any class of them, the 
{Court may. onthe apration ia. sumauaey way ofthe company 
(oF of any creditor or mender of the company’ or, inthe cave of & 
‘company benz wound vp, of the liquidator, onder » meeting of 
the creditors or class creditors, oF of the members of the 
‘company or clas of menbers, at the case may be, to be called, 
held srt condacted inch manner as the Cowrt directs 

FQ) It maorgy in wumber representing three-ourth in 
value ofthe creditors er clas of creditors or members or clas of 
‘members, asthe case maybe, preset either in person oF by proxy 
at the mectings ace We any compeemiss or arrangement, the 
oumpanies oc arrangement shay if sanctioned by the Coury be 
Pinding on all the eres or the class of creditors oc on all the 
members oc elas of meer, a> the cave tay and alko on the 
company, a, in the case of = company in the course of bein 
‘wound up, onthe ligaidator and contibutries of the comma” 

‘The scheme is supported by Mr. Baldwin, the 
Chairman of a Committee of creditors appointed at 
‘a meeting of the creditors on the 22nd July 1931. 
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Mr. Baldwin appears im person. The scheme is 
‘opposed by Mr. and Mrs Hormasji, Mrs. Matihda 
Brown and Mr. C.F. Brown, who are represented 
by Mr. McDunnell, and also by Sir Henry Pratt, for 
Whom Mr. Wiseham appears. 

‘A. preliminary objection was raised by Mr, 
McDonnell upon the yround that no appeal Lay from 
the oeder of Das, J. In my opivion an appeal fies 
from an order rejecting a scheme both wnvter section 
202 of the Companies Act and chase 13 of the Letters 
Patent: L. Dawson v.J. Hormasji (1) ; The Virangant 
Spinning & Mansfacturing Company, Limited x, The 
Industriel Bank of Western India, Limited (2). 

On the th of May 1932, the scheme now 








shareholders of the company at meetings 
duly convened io that behall. 

On the 11th December 1931, a meeting of the 
creditors of the company was held under section 
153, and it is contended on behalf of the liquidators 


| 


requisite majority of the creditors. The scheme is 
‘now opposed oa two grounds: (1) that the statutory 
majority under section 155(2) of three-fourths in 
value of the creditors preseal either in person or by 
Prory at the meeting of the 11th December 1931, 
fo the scheme; (i) that on the merits 
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approved by Sen, J. was valid or not, Mr, McDonnell 
frankly, and, in dy opinion, inevitably, further 
conceded thyt Sen, J. had jatisdiction to prescribe 
and setile the terms of the proxy form by which 
proxics were to be appointed. There can be no 
‘doubt, in iny opinion, on the constmetion of section 
153 that the Court poweses jurisdiction in that 
behalf, and it has been s0 held both in India 
and in ngland—In re Tata ro & Stee! Co. (1); 
In re Bogitsh, Scottish and Ausivalion Charicred 
Bank (2). 

‘The proxy form approved by Sen, J. is av 
fellows - 

PROXY, 

1, te wndernened, a eeaecerel creditor of tbe sboe- 
amet conuoy, hereby appomt Mi AC J, Baldwin, LESS 
1S Rangoon sire Eling Mee Laveence Descent - 

as ey mony toast Gor me at the 
ctl meee credits to be bel tthe fice of Dawsons 
Donk Lined Sth, Mechat Stree Mange, on Prey the 
toveoth day ed December 1931 af ebves cock m the foreaoon 
forthe pirpose of considering ead, U thought fH, approving, 
twith ce wkhout modication, 2 schene of areangement prope 
1 be made, between the said company and fis snvecured 
credo, and At soch meetiag aad any adjournnent thereof 9 
ote form aia my bate *. cee the a 
Feheme lier with o withal ach modicaion, a my prOKy 
may ayprons 

Dated this ye se Mayol ye 5 ss 6 198M. 
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the High Court at Rangoon passed Rules, 144 and 
145, which run as follows : 

ale 148. ‘vey imtrumeat of proxy stall be in 
accordance with the form in the Appendix and every writen 
fart thereof shall be je the harwturiting of the person giving 
the proxy or ef aay manascr  cletk or other person in his 

lar eaployment or of 4 Continsoner to anit 

Rule 165, General aad special lors of proxy shall be seat 
the creditors and contribuories with the notice summoving 
he meeting and neither the name nor description of the Oficial 
Liquidator or any other person shall be printed or inverted 
in the body. of aay tontumest cf proxy belore it is wo 
sent 























‘The form of proxy prescribed under Rule 144, 
so far as material, is in the following terms 
Wack 6 foe es + 5 creditor for 
en ee tobe. 
eneral peony to vote atthe mesiing of creditors (or contribu: 
Tories) tobe eld in the above maiter on the... « dhy 
of 19. erat amy adjrrnment thereat 


Dated thie... soda ols ee 


‘The learned advocate for respondents 1 to + 
contended, notwithstanding, that the Court possessed 
jurisdiction under section 153 to settle the proxy 
form which was to be used at the meeting, that 
all proxy forms were invalid unless they were in 
the terms ofthe pron form prescribed under Rule 
144, and it was urged that inasmuch asin the 
Jroey. form approved ty Sen, J tate ete inated 
before the proxy form was sent out the words 
“Mr. A.C. J. Baldwin, LES, of Rangoon whom 
failing Mr. Lawrence Dawson, Liquidator ", the votes, 
cast by each and every proxy appointed under the 
form approved by Ses, J. were invalid as contra 
ening Rules 144 and 15.” That argument has found 
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favour with Das, J. who in his judgment observed 5, 
“Maton 0 me lat the aiesion of the fearmod Jace who 
speroved cote roy form was not drewe to thin ale ame 
ty thes Court regarding ron Gheetowe tha that the 
earned Jeg Sted. atina pres and thoot jurmoien in 
approving ofthe lors inated to him oe approeal™ 

With great rospact I am unable to accept cither 
this ruling of the learned Jodge, or the reasoning 
by which it is supported, It seems to me that the 
leamed Judge seversed the true position in law, for 
in effect he has held that the Act has to be 
comsiient with the rules, whereas section 246 provides 
that the roles must be consistent with the Act 

It is eoim.n0n ground in the preseat case, and 1 
hold, that under section 153 Sen, J. had jurisdi:tion 
tw settle the terms of the insirument of proxy to be 
sed al the meeting of the creditors on the 11th 
December 1931, in any form that he thought fit to 
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43eem that in connection with the proxy forms by 
reason of the beam in their own eye the respondents 
failed to discern that no mote lay in the appellants’ eye, 
As regards the second objection, namely, that the 
scheme should be rejected on the merits, I desire to 
Fepeat what 1 suid with regard to the genesis of the 
seheme in F. G. Rotson ¥. Dawsons Bark (1) : 
*Dawnons Mink was formed for a tandlle object, which 
must have the asmruthy of all persons who have rez to the 
wolfe of a country ike Bara. No one eun tive tor any lent 
of time in a wowiner ofthe Lada Empire without being aware 
hat one of the sent diiolties that stant in the way of the 
‘altivatr is Ut he has fot enough creditor capital to work a8 
4 free man should. Any Uaak, sch as Dawoont Bank, which, 
‘has for ity object the Gaanciog of cultivators on honest and. 
feasonable terns in order to enable them to cavate the land 
‘withost vodve harassment and anxiety, ik performing « public 
service. Dut the success of such a bank depends lngely upon 
the peocee I of the paddy crop from yexe to Year. A number of 
persons have deposited ones withthe bank for fixed periods, 
And the movey x0 depouted has maialy been invested byway 
‘of ona upon petty agriclturl adventures. “OL cour, #0 
Jong as there is agriceltral prosperity in Burma Dawsons 
Baok will be i a flourishing condition, and the normal 
‘aration in the crop fom seve to yeat will not seriously 
alfect its stability. But is an agrcltoral country like Barma, 
some lemporary diaster, coiacdeat pechapt with other trae 
sitory ificlien. may ‘scent which for the time being wil 
render the collection of the debts doe by the cultivators to an 
agricalival bua a sutter of reat difnlty, and. if suc 
period of depression snduly prolonged the stability of the 
Dank may yriseousls be dimiaithe The postion of the bank, 
however, x¢ an pirical time must depent pon the eivewmn. 
stances then prevsling 
“Now, it 99 happens that Barwa rccealy has been passing 
through a puri of deep depresion owing tothe yurtial collapse 
of the pully market. Sech a sitmtion necceurily would came 
Aansiety to those respomsitle for the maaagemcnt ol 0 under: 
{aking lke Dawsons Bask. Ye Apel 1931, howeres, the problem 
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+ petition the Court to sinction the scheme with such 
modifications (if any) as the Court may ‘think it right 
= : 





pose. 
Now, what is the duty of the Court in such 
circumstances? It ix certainly not the function of 
the Court to substitete its ow scheme for the scheme 
presented tot for suction, and if the Court is of 
opinion that unless some radical amendment is effected, 
(oF the scheme is fundamentally altered, it ought not 
to be sanctioned it is the duty of the Court to reject 
the scheme. 

‘As to the manner in which the Court ought to 
approach the consideration of a scheme presented 
to it for sanction under section 153 after it has been 
approved by the statutory majority of the creditors 1 
desire to cite, and_make my ovn, certain observations 
of Lord Justice Lindley in In re English, Scollish 
‘and Anstralian Chartered Bank (1). In that case 
Lord Justice Lindley explained that 

‘Wat the Court fas 0 do tt see, ft of al that the 

fof that statute have been complied with ; and 
econ, that the majority have been acting fond fle. The 
‘Court also has to see that the minority i not being overridden 
by a maorty having ileresta of is own ching. with-thove 
‘of the mioaly whom they seek to coerce. Further than that, 
the Court tas to Took at the scheme and see whether itis 
‘scting honestly, and viewing the 
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‘hight be to the benefit of the credltors if,the period 
for the liquidation of the bank's assets way extended 
by means of a moraforiuu, and the company in that 
way subjected to a lngering rather that a sudden 
death. T-do not pause to examine these suggestions, 
for, as Lord Justice Lindley pointed out in In re 
English, Scollsh ant dustrotian Chartered Bonk (1) 

"ik 'yom by lore crore a scheme which they think 
fe mficient To nat think it fe the promince the Court 89 
say that every cinccirahe mheme whith the ingrawity cf wa 
an soca tras nt bone thom and sebtied to then, 
‘They are busines mon. ‘Thxy five ooked at ity they Know 
thelr own interes, and thes have approved the scheme by & 
ask majeity in five of i 
‘am the less inclined to burden this judgment 
with a further discussion of those proposals because 
no argument based on a moratorium was presented 
to the Court on behalf of the respondents at the 
hhearing of the appeal, and the suggestions to which 
T have referred have all been considered, and in my 
‘opinion properly rejected by the committee of 
creditors that was unanimously elected at the 
creditors’ meeting on the 2nd July 1931, 

Now, the scheme which.tas been, presented to 
the Court for sanction appears to me primd facie 
to be a reasonable and legitimate method that has 
‘been adopted by the bank for the purpose of sur- 
mounting the dificulties which it has been called upon 
to face through the recent partial collapse of the 
paddy market in Burma. But before the Court 
sanctions a scheme it must be satisfied that it is not 
‘only reasonable but practicable, and with a view to 
‘establishing that the scheme is a feasible proposition 
a number of figures and statements have been placed 
before us by the appellants (the correctness of which 
hhas not been challenged by the respondents), which 
= aS 
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interest on the deposits has been paid out of revenue. 
We think in“suth circumstances“that it is not un- 
reasonable that thc rate of the debtnture interest 
should have been fixed for the first year at five per 
cent. But wha: of the future? Why should the 
debenture-hollers, who as depositors were unsecured 
creditors receiving on an average about six per cent. 
interest on their deposits, receive as secured deben- 
‘ture-holders more than five per cent? The company 
during. the prevaling period of depression has felt 
bound to forego some portion of the interest due to 
it from its debtors, and in such circumstances it is, 
incumbent upon the Court to consider whether there 
any justification for an undertaking by the company 
to pay the debenture-holders interest on their deben- 
tures at the rate of six per cent. for a. period of 21 
years out of the 23 years during which the debenture 
‘issue may remain outstanding, Can anyone prog: 
nnosticate with anything approaching accuracy when 
the prevailing depression will pass away? In Febru- 
ary 1952 it was suggested in a letter to the liquidators 
that a certain gentleman should be asked tu under- 
take a thorough survey of the position of the bank, 
and Iam disposed to think that the -reply-6f-the” 
2ist February 1932, contained a shrewd appreci 
ituaton’ by the liquidators when they 




















tion of the 
observed : 
“itevanot be assumed, a8 you have appacently assumed, that 
the value of the prodscts of agricultural land ia Burma has now 
became stibilsel; mach less can we assume that tand_ valoes 
yee become stibilied. Moreover, the profit derived from 
agyicaltore will depeod upon whether the price of rice rises ot 
falls relatively tothe tie f al of other comorditin necesaey 10 
agriclturits and agricltore. ... - Wethink fr the reasons 
{Biven above tha any compen ferson holding a survey soch a8 yo 
‘Siege mst come tothe couclsion tat time alone Cu 
imine at what prices stabiation fel be effected, and 











INDIAN LAW REPORTS. — [Vor X 


Aint nthe pest conte econo condone which preat 
the quitter Ut repre for ch 2 ereper bre Bt 


45: 


PRB 





Vou. X] RANGOON SERIES. 


‘meeting to investigate the affairs uf the bank, for the 
purpose of discussing with them any relevant proposal 
that he might have to make. At the hearing of the 
appeal also the learned advocate who appeared for 
Sir Henry Pratt declined to present any argument to 
Court on his behalf, although 1 understood the 
learned advocate to slate that he adopted the argu- 
ment presented to the Court by Mr. MeDonnell, 
‘The respondents for whom Mr. McDonnell appears 
are Mr. and Mrs. Hommasii, Mrs, Matilda Brown and 
Mr. C.F. Brown. Mrs. Matilda Brown is a depositor 
to a large amount, and the attorney for Mrs. Brown 
‘was appointed x member of the committee of creditors, 
and as. representing Mrs. Brown approved of ‘the 
‘scheme that was passed unanimously by the committee 
of creditors on the Ist September 1931. it appears 
that Mrs. Brown (who, we are informed, is an aged 
lady) afterwards changed her opinion, and she is now 
‘opposing the scheme. On behalf of respondents 1 to 
4 the only criticism of the scheme that Mr. McDonnell, 
was instructed to present to the Court was that the 
bank was capable of redeensing the whole of the 
debenture issue in ten years, and the learned advocate 
stated that if a provision to that effect was embodied. 
in the scheme his clients would not object to the 
scheme being sanctioned by the Court. Of course 
the argument which Mr. McDonnell presented to the 
Court on behalf of the respondents 1 to 4, so far from 
providing a ground that would justify the Court in 
refusing to sanction the scheme, was a cogent argue 
ment in its favour, for if the financial position of 
the bank is so satisfactory that itis able out of revenue 
to redeem the whole of the debenture issue in ten 
years, a fortiori it will bein a position to do so in 
twenty-three years. Mr. and Mrs. Hormasjion the 
other hand have consistently stated that in their opinion 
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the bank is insolvent, and on the 22nd June 1931 


well as 
Malle Brome sil MC. F. Bove, sl the lever 
advocate replied that it was presented on behalf of 
all his clients, and that Mr ‘Hormasji has now changed 





‘As regards the costs in the Court below the only 
‘order thal we make is that the costs of the liquidators 
bbe bore by the company. As regards the costs of 
‘of the appeal the costs of the liquidators will be paid 
by the respondents—20 gold moburs. 


Coxutrre, J—I am of the sme opinion, and on 
the technical point relating to the forms of proxy 
Teglted 1 have nothing 19 add to what tat been 


stated by my Lord. 
On the merits of the scheme, bowever, and on 
tthe attitude to be adopted by the Court towards the 


of a company, I desire to make certain 


He 
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The present position, or, I should say, the recent 
position of the bank, i conveniently shown in the 
tables and statements attached to a circular letter 
entitled “The scheme as a commercial proposition " 
which was distributed (0 those interested by the 
committee of depusitors. From these tables and 
statements it will be scen that the propesals of the 
committee who are supported by the liquidators. are 
broadly as follows 

‘They calculate that the fature gross annual 
earnings of the bunk will be Kx. $00,000. This 
figure is based on the assumption that there will be 
‘steady market price for paddy at 100 rupees per 
100 baskets, and that the amount of interest payable 
by agricultural debtors. of the bank may be fairly 
computed at about 8 per cent, this figure, of course, 
being very much below the rate at which the original 
capital was put out at loan. 

To this amount of the gross income must be 
added, Rs, 60,000, revenue from bank property and 
also a net interest on certain Government stock owned 
by the bank afier deduction of interest on an over- 
draft payable by the bank for which this Government 
scrip has been deposited as. security. “Tovartive at 
the estimated total net annval income of the bank, 
‘expenses of management were deducted—various 
annual items such as interest on the provident fund 
of employers of the bank, depreciation of buildings, 
the property of the bank, and provision for income- 
tax, were also taken into’ account. This calculation 
Produces a net income of over Rs. 4 lakhs. 

The actual proposal of the committee is that all 
depositors should convert their cash holdings either 
into debenture bearer bonds or stock in the form of 
pre-preference shares. The debentures to be redeemed 
‘over a term of 23 years by an annual system of 
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ravings on a small premium to be paid on cach 
redemption. 

‘The committer suggested that debentures should 
bear interest at 5 per cent. forthe first year, $4 per cent. 
for the second year and 6 per cent. to be maintained 
for the rcmaiuing years, The pre-preference shares 
‘bear interest at 7} per cent. per anoam, 

Various other figores and calculations were taken 
into account by the committee of depositors. It was re- 
‘corded that applications for the preference shares would 
probably belia the neighbourbood of over R's 10lakbs— 
early SSilakhs of debentures already being applied tor. 

It was pointed out that immediately on issue the 
debentures would have some market value and also 
that on the voluntary Tiquidstion being determined 
and reconstruction being completed, the company 
would be at liberly to resume its ordinary business 
and obtain fresh capital necessary. 

Sech then is the scheme regularly pot forward 
by the statutory majority of the depositors ; and it may 
bbe noted thatat has always been stated throughout the 
record that a qualified chartered accountant was advising, 
the committee throughout. It is interesting also to note 
that ile a complaint on the part of the objectors 
‘was that no signed statements of either the chartered 
accountant of an expert in tanking were before the 
learned,Judge on the Original Side, yet when it was 
suggested byjcounsel for the Tiquidators that suck 
statements were available, counsel for the objectors at 
‘once took strong exception to their being produced. 

‘The objectors represented before ws by Mr.- McDou- 
nell and Mr. Wischam had however no settled scheme 
of reconstruction to put forward as an alternative to 
the one abowe described. 

Originally the Brows family, whoare now objectors, 
represented by Mr. McDonnell, hed formed part of 
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the majority of satisfied depositors. I still do not 
Know what these objectors tangiblY propose. A 
scheme of care and maintenance was &dumbrated on 
their bell based on the policy said to have been 
adopted by those responsible for the rubber industry ; 
Dur the details have never, in fact, materialised ; and 
also such a scheme was certainly never before the 
Judge on the Original Side, A suggestion that the 
‘debentures should be redeemed in ten years was also 
put forward ; but such a proposil would place even 
the most Hlourishing concern in difficulties 

Mr. McDonnell was in a difficult position too, 
because right up to the hearing in this Court he was 
representing not only the Brown family who took 
this optimistic view of the company’s financial position 
Dut he was representing Mr. and Mrs, Hormasii, and 
they supperted the compulsory winding up in which 
‘case only a fraction of the assets of the company 
‘Would x0 10 those who are creditors. 

What then stould be the attitude of the Gourt 
towards proposals such as these ? 

T desire to quote and to adopt a passage in the 
judgment of Lord Justice Bowen In re Alabama, 
New Orleans, Tesas and Pacific Junction Railway 
‘Company (1) and. it will be remembered that this 
particular case was referred to in In re English, 
Scottish ant Australian Chartered Bank (2) to which 
any Lord has already made reference. Lord Justice 
Bowen said this, 

* A rexomable compromise most be a compromise which em, 
by renomable people conversant with the subject, be rede 
28 benccal to those on both sides who are making it. Now, I 
hhave no docbe at al that it would be improper forthe Cow 
allow a5 arrangement to be forced on any class of crestor it 
‘the arrangement caunot reasombly be supe by scrnle 


Gn 1 CA 2 at 26. (IW Fea Bs 

















‘The Court is of course not a mere machine tor 
‘registration. It will look into the proposed scheme 
‘much as a Court of Appeal will canvass, if asked to 
do 80, the decision of a jury, to aseeriain if there 
was remocable evidence to sppit their verde 
but it will, I think, always also prefer a ivi 

toa tompubory liquidaion bragng.sBout, au ead 
toa company und, usually, without any hope of 
payment in full. {incline also to think that the 
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‘The other defendants did not file written statements. 
‘The main question to be decided in this case is 
whether the deceased in the matter of succession 
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Law as regards the succession of their properties. 
The contesting defendants in this case examined 


[His Lordship discussed the evidence and con- 
tinued ax follows *) 


wituesies and did not take the trouble of calling 
any witnesses in Gondal or other places in Kathiawar 
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Moreover t humbly requats the (athiawar) Agency and the 


Menoy bina ts wut tbe ote eatton te ear ie ed 
[Native States that they a immedistely as powstle put such an 


tnd being the Muslin Law ato force. 


linportant religious question into force Le. tke it up so thatthe 
Mohamed Law may be put int force.” 
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Baautey, J.—This appeal arises out of a mortgage 
suit brought by the respondent firm against the 
appellant and several others. The appellant and his 
‘wife were joined in the suit on the allegation that they 
had purchased the land in suit from the other 
defendants, the mortgagors, subsequent to the date of 
the mortgage, and as such they had the right to 
redeem. The trial Court gave a preliminary mortgage 
decree against the other defendants, but dismissed the 
+ Spel Gat Sema hppa Ra 220 CE IO tow he eigen tO 
‘Diss Soto Tosngo Ga Appa Niet 193 
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siccesmary to deal for the purine of the present case are 
as follows. fn 1913 Shwe Hinaa and lis wite executed 
a registered mortgage in favour of appeltait and his 
wile for Re. 480, the mortgage being a usnfrnetuary 
fone, Possession was given the same year and has 
remained with the appellant ever since. On the 7th of 
May 1925 the same property was again mortyaged 9 
Po Kun and his wife by Shwe Hman alone by 
registered deed, his wife having dicd in the meantime ; 
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With regard to the facts it was, not very seriously 
‘contended befcre me that at the time of the execu 
of the second mortgage deed Rs. 1,450 hl been paid 
to Shwe Hian. ‘The second mortgage deed itself 
does not look like 2 subsequent mortgage, and as 
regards the payment of Rs, 1,000 over and above the 
Rs. 450 the evidence is of practically no value. It must 
also be noted that with regard to the first mortgage not 
only is the proof of attestation doubtful, but there is no 
proof of any kind that Shwe Hman’s wife executed it, 
and in the absence of proof of exccution-by-Shwe 
Himun's wife the value of Yo Kun’s interest in the first 
mortgage would be refluced to a mortgage over Shwe 
‘Hman’s interest in the land. As it has been found that 
only a further Rs. $50 was paid up to the time of the 
second mortgage, it is immaterial to the appellant 
whether he is regarded as holding one mortgage for 
Rs. 450 over Shwe Hman's interest dated 1915 and a 
second mortgage overthe same intercst for Rs, $50, oF 
‘whether he is to be regarded as holding one 
mortgage dated 1925 for Rs. 1,000, over Shiwe 
Homan’s interest. This clears the ground to a certain 
extent. 

‘We are left with the position that appellant that 9 
mortgage over Shwe Hman's interest for Rs, 1,000; 
that that interest was subsequently mortgaged by Shive 
Hman to the respondent firm by a simple mortgage 
without possession; and that subsequefMly Shwe 
Himan transferred his interest in the land to Po Kun 
and his wife for the sum of Rs. 1,700, which included 
the Rs. 1,000, already paid. It is\ shown: that in 
addition to this thousand rupees which had been paid 
at the time of the second mortgage further sums were 
paid from time to time to Shwe Hman, and a balance 
payment was made at the time of the execation of the 
sale deed bringing the total up to Rs, 1,700, 
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m2 The sale deed makes no mention of any encum-» 
xoFgkex brance in favour of the respondent firm, It is a short 
41 and simple’ conveyance selling the land outright for 
Rs. 1,700, and the sale deed refers to the land as 
acca) "tring free from prior mortage, le, gift and transfer and 
longing fo me solely" 
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section 101 to be applied is the one now in force as 
altered by section 51 of Act XX of 1929 or whether 





have retrospective effect. For the respondent firm it 
‘was admitted that sectioa 101 in its new form would 
‘make it necessary to decide the appeal in favour oft 
appellant, but it is contended that the amending Act 
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the whole Tam satisfied that I canpot accept it, 18 
‘Turing 10 the well-known work, “ Maxwell on the Kei Kew 
a} I find at page caMat 
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So far as India is concerned there is a Bench 
ruling, Girja Nandan Kalwar x. Hanuman Das 
‘Marwari (2), in which this maxim appears to have 
‘been accepted by all the five Jodges who formed the 
Bench so far as an Act gves or takes away 
gts, 2 to whether 
it which was merely 

abamoned Abdus. 
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‘samad v. Qurban Hote (1) there i a dictum of the 
Privy Council: e 

Tei wt, however ie acordnoe with sound peice of 
Interpeting statics to ive them a retroactive cect” 
In an unofficially reported case, Balaji Singh v. 
Chakka Gangamma (2) the question of the extent 
to which statutes can be regarded as retrospective 
is summed up by Devadoss, J. in the following 
words: 

1, Legtive enactments hve e retrospective effect unten 
explicitly stated to be wo inthe enactments themselves. 

2. Amending watles should no be comstroedl as Hang 


(The remaincler of the headings of the summing up 

elated (o statutes of a dectaratory nature or affecting 

Drocedure with which we arc not now concerned.) 
In my opinion section 101 is a section which 
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judgment isa very short once and in view of the 
‘definite sstatements in many ‘other tases that. the 
question of intention is all importsit, I think it 
necessary to deal with the matter rather more fully 

‘On behall of ihe respondent Bai Kew v. Vali 
Mahomed Miva Muhomed (1) is quoted as showing 
that stress nist be laid om intention, At page 1013, 
there is a passage, 

"The tam om the sobjet 6 eancted in section 301 of the 
Tense of Property Act under which on the acqnisiion of 
soperierrich the infre tght is extinguished ues ie owner 
evlres hy express words or necessary implication that it shall 
ume t sabi or ach continuance soul Be for Bis ene 
Alter this the judgment goes on to say. that there 
hhad been no dechration as contemplated and that 
although stress must be laid on the last words of the 
section and as the appellant would be benefited by 
the continuance of the mortgage it must be held that 
there had been no merger. Itfvrther Koor on to-say 

“The ast chame of section 101 of the Transer of Propety 

Acti the words “continuance would be for is beset" are 
‘merely uid to the intention ofthe owner, =.” 
«+ = « This case was a Letters Patent appeal, and in 
the judgment under appeal (which is Cully reported) of 
Macleod, C.J. he states that his remarks in another 
appeal—which are reproduced in the footnote— 
applied to this case. In that judgment he referred to 
Gokaidas Gopaldas v, Puranmal Premsubhdas (2) 
which was decided on facts which eame into existence 
before the Transfer of Property Act came-into force. 
‘The judgment goes on to say : 

“Bot section 101 of the Transfer of Property Act makes it 
clear that now no efect can be given to an intention to keep 
five a charge or ofter incembrances unless i is formally 
expressed . 
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for the, mortgagec's benefit he can assert his 
continue the mortgage independently of any 
intention he aiay or may not have had at the aclual 

‘over the transfer. The only basis on 
respondent can succeed is by plading 

rule in Toulmin y. Steere (1). 
This, however, is a rule which the Privy Council 
refused to apply ia Gobaldies Gopaldas v. Puranwal 
Premsukhdas (2) which wax a cave on facts which 
existed before the ‘Transfer of Property Act came 
{nto force, and their Lordships again relused to apply 
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Pon, LL, 10 Ran 35towes 
‘wet Sen, OBE 1: Ma Sen. Ma Ha ying ULB. Rom, 
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‘hie Den tite V Lak 15h, P. Rrttmamray Reman, LB sad 

Sdn fom 
‘Unatinacry te of he tw aad a 033 cami os 


Sein. Tun Aung for the applicants. Rejection of an 
application for leave to suc iin forma pauperis on 
account of the applicant's failure to comply with the 
provisions of Order 33, r. 5 (a), of the Code of Civil 
Procedure is a bar to'a second application in that 
behalf within rule 15. There is no distinction be- 
tween the rejection under rule 5 and the refusal to 
allow a person (0 suc a8 a. pauper -under. role 7: 
Atul Chandra Sen x, Raja Peary (\); Ranchod v. 
Bezanji (2); Khondtar v. Purna Chandra Tewari 
(3)._It is submitted “thatthe decisions to the 
ht Revion No HOE WSK fom toes of he Died Com 
‘Abydin Cho cee 3. 7 2 19, 


a0 EWN ea, 1 30 Bom. 8, 
eeu. ie, 
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contrary in Mussammat Bal Kaur v. Skib Das (1) 
and Howa v. ‘Sit-Shein (2) are not correct. « 


Venkatram for the respondent relied on Howa v. 
‘Sit Shein (2). 


Pack, C.—This is a hard case, but the applica- 


fie (ele is earn pater ern 
bar to a second application in that behalf within rule 
15. In my opinion, the Legislature conld not have 
ined Cnt om spain fo: ns ows ered 
fauperis should operate as a bar to a fresh appli 





Vou. X] RANGOON SERIES. 


* pauperis which is disallowed undts role, 7 (8) falls 
within the Simbit of rule 15. 


a7 


we 


In Howa vit Sein (1) a Fol Bench of the Chiet 2 


Court of Lower Burma (Young, J. dissentiente), held 
Casi bea lon pean ta ar 
forma pauperis because of non-compliance with the 
provisions of rules 2 and 3 must be made under rule 
5 (a) and could not be made under rule 7 (3), and 
that it made no difference that notice had been served 
upon the Government Advocate or the opposite party 
under rule 6, or an enquiry held under cule 7 (1) and 
(2). The ratio decidendi of that judgment appears to 
be that it was intended that the dismissal of an appli 
‘ation for leave to sue in forma pauperis should only 
‘operate as a bar to a fresh application in that behalf 
when the application was dismissed upon one or more 
of the grounds set out in role 5 other than rule (a) 
and, therefore, that rule Sa) was not one of the 
prohibitions ” relerred to in rule 7 (2). It followed 
according to the reasoning in that case that it was not 
‘open to the parties to the application at an enquiry 
held under section 7 (2) to canvass or present an 
argument with respect to the question whether or not 
the application was in conformity with rule $ (a). 
With all respect it appears to me that the learned 
Judges in that case were endeavouring to mitigate the 
‘effect of what had been enacted by the Legislature. 
‘That, however, is to legislate, and not to administer 
the law. Moreover, in the recent case of U Ba Dive 
vy. Maung Lu Pan (2)a Full Bench of this High Court 
has expressly held that under rule 7 (2) the parties are 
entitled to present an argument for the purpose of 
satisfying the Court that the applicant has or lias not 
complied with the terms of any of the clauses (a) to 
(©) of Order XXXII, rule (5), and as 1 interpret the 
WETTER BUREN Rm, 
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‘panperis (whether the order parports to be made under 


rule $ or rule 7) upon the ground that there has been 
a lation of rule 5 (}) to (¢) ; and alo in holding that 
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‘Son «. Raja Peary Mohan Mookerje (2), and Khondéar 
‘Ali Ajay, Purna Chandra Tewari (3). The opinion 


expressed by the Full Bench of the Chief Court in 
‘Howea ©. Sit Shcin (3) was approved by a single Jude 


‘of this Court in Ma Sein ¥. Ma Kya 


imyin (S) ac 





‘¥. Shib Das (7). The Madras High Court in 


Krishnamoorthy . Polepeddi Ramayya (8), 








hhas held that Order XXXII, rule 15, only refers 
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«respect I confess that I do not appreciate what is meant 
by dismiss “on themerits "in this connéction. Does 
it_mean whea the applicant failed to diselose a cause 
‘of action in his application, or when he is not a pauper 





single Judges of this 3 
fmyin (2) and Maung Pe Kye x. Ma Shwe Zin 
(3) was not correct, and these cases must be regarded 


‘under rule 15. Inasmuch 2s the dismissal of an appli- 
cation by reason of the provisions of clause (a) to rule 5, 
under rule Sor under rule 7 (3), based upon 
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some defect im the form, or in the manner of presenta-« 
tion of the application, it would be hard to» apply the 
bar of res juillicata to a second application simply be- 
case the order of dismissal was made under rule 7 (3). 
Bt ander the rules as they stand, this is unavoidable, 
and since the rules must be interpreted as they stand, 
we are constrained to hold, in this case, that the second 
application was barred by the provisions of rule 15. The 
rules need redrafting so as to obviate such hard results, 

‘The application in revision succeeds. I agree in 
the order allowing the revision and making no order as 
{0 costs, 
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Foucar for the appellants. 

Kyaw Zan for the respondent, 

Pace, C..—This is an application for restitution 
under section 144 of the Code of Civil Procedure, 
It is an ingenious application, but it fails. 

“The appellants seek to have restored to them by 
the respondent a sum-of money which the appellants 
never lost, and which the respondent never reccived, 
‘The application arises in this way. A suit for an 
injunction was brought in the High Court, It was 
dismissed with costs, and the defendants received 
from the plaintiffs their costs of the suit. Am appeal 
was filed, and it was allowed with costs, the plaintif- 
appellant receiving a sum of Rs. 2,708-13-0 as the 
taxed costs of the suit and of the appeal, This sum 
was paid by the delendant-respondents, The plaintif 
also obiained restitution under section 144 of ‘the 
sum which he had paid to the defendants as the 
costs of the trial. A further appeal was lodged by 
the defendants to the Privy Council in 1925. In 
1928 the present applicants were substituted as 
appellants in liew of the original defendants, and the 
respondent was substituted iar insitum as respondent 
in Kieu the original plaintiff Leong Shain Sway. 
‘These orders for the substitution of parties were 
made by the Judicial Committee of the Privy Council 
because it appeared that the original plaintiff Leong 
Shain Sway was the mortgagor of the mill in respect 
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of which the suit had been brought, and the mort 
gagce had sofa his interest in the mill to the present 
respondent; nd. the applicants were the assignees of 
the property of the defendant company which had 
gone into liquidation. ‘The appeal of the applicants 
to the Privy Council was allowed with costs, and 
the respondent paid to the appellants the whole of 
the appellants’ cost of the trial, and of the appeal to 
this Court, and of the appeal fo His Majesty in 
Council. ‘The present application is for an order 
uupon the respondent that he do make restitution to 
the appellants of the sum of Rs, 2,708-13-0 which 
had been paid by the original defendants to the 
original plaintiff as costs pursuant to the decree of 
this Court on appeal from the trial Court. It was 
not contended that the appellants are entitled to 
recover this sum from the respondent under the 
decree of His Majesty in Council, but it was 
strenuously argued by, Mr. Foucar on behalf of, the 
appellants that, inasmuch as the appellants and the 
respondent had been substituted for the original 
parties to the suit an order ought to be passed that 
the respondent do make restitution of these costs 
under section 144 of the Code of Civil Procedure. 
Section 144 (1) of the Code of Civil Procedure runs 








“Where and in 90 far ay a decree is varied or reversed, 
the Court of feat instance shal, on the application of 
pty enided to any benefit by way of restitution or ol 
‘cause such restitution to be made 2s will so far a8 my 
place the parties in the postion which they wold 
feccupied but for such decree or such part thereof ax has 
varied or reversed and, for this purpose, the Court may 
any orders including orders for the refund of coste 
the payment of isteret, damages, compensation and 
‘profits, which are property consequential on sock 
reversal” 
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‘quite clear that aclaim under section 19 
144 is governed by the same principles that apply oxweem 
toa for money had and received, and that "SSor’ 
‘where pursuant fo adecree or order of the Court one ycx 
party has been compelled to pay money or transfer 
Property in invitwn to another party it would be 
tunconscionable upon the reversal of the decree oF 
‘order that the pariy who had received the money 
‘or property through the wrongful act of the Court 
should be held cnfifled to retain such money or 
the party who had wrongfully 

















In Jai Berlina v. Kelar Nath Marwari (1) 
Lord Carson, delivering the judgment of the Judicial 
Committee, observed 

“inthe duty of the Covet, wader socton 144 ofthe Ci 








thereof as has been varied or reversed. Nor indeed does this 
ty ox jacisiction arie merely under the said section. It is 
= 





In Dorasami Ayyar v. Annasami Ayyar (3), 
Subrahmania Ayyar, J. laid down that 

“Is wot tree ak was fa manner suggested on behalf ofthe 
respondents, that the ranting of restittion ic discretionary. ‘The 


WU ILR IPL an me TLR ARN SRE ML 
1) (9m LR 73 Mad 06a 0. 











ast INDIAN LAW REPORTS. [Vou X 


principle of the doctine 3 cetitation is that on the reversal of 

ivco Jalgment the ly ines an ciigation io the party toPthe record 

Thea ho secnived the beneSt of the eroasow jdement to make 

‘Ht estitution wo the other party for wha be had lost... « 

‘That obligation isthe duty of the Courts 10 enforce wen it ie 

‘roxy, shown at rtm wl ety conay othe el je 
ofthe eae” 

See ako Rajjabali Khaw Talukdar v, Faku Bibi 
(1), It is observed, however, that in Raj Raghwbar 
Singh v. Jai Indha Bahadur Singh (2), Lord 
Phillmore, delivering the judgment of the Judicial 
Committee, added " But these sections apply only 
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sto any benefit by way of restittion”, or that an 

order for restitution is necessary in ordgr to “ place 
the parties in the position which they ‘would have 
‘occupied but for such decree or such part thercof 
as has been varied or reversed"? Clearly not. 
For the purpose of disposing of the present applica- 
tion it is not necessary to consider what the legal 
position would have been if an application had 
been made under s. 14+ by the original defendants 
‘against the original plaintiff, or the transferee or 
representatives of the original plaintif. That is not 
the present case. An order for restitution against 
the respondent who has never received the money 
for obtained any benefit from it in favour of the 
appellants who never possessed the money and never 
lost it would offend as well against the dictates 
‘of conscience and reason as against the express 
provisions of s. 144, In my opinion neither on 
principle nor on authority can this appeal_be 
sustained. The application was dismissed by my 
brother Das, J. In my opinion the appeal fails, and, 
must be dismissed with costs, five gold mohurs, 














Cuxtirre, J—I agree and have nothing to add, 
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+ CRIMINAL REVISION. , 
* sae Sir Ata Pa ty Ca be 


MAUNG CHIT SEIN 


KING-EMPEROR” 


rimin RestonOvder of Rang Haprate—vishitn of Seo 
"ray of ontwly te rertoeYoticat Nathan” Ne Phe 131 
ip ad Cntr of te High Cort Brr Cars 
tale aa 
kat Rott No. 3902 Febuary 198 of the Goverent 
ler, atone reion n he Got ete Mouse ongaon 
Sheer 350 te rial Procedure Co Dab beef he Cot 
‘Semon Jotg ot Hasawaddy. Unter he yrovison of 27 of te Burt 
‘our fs opps tron he ener adore te Magia eer 
Jerson Is amgnon ti High Gert sn hey econ rae 
fore he Migs Cnr 
Kyuze Myint for the applicant. 


‘MeDownell {or the Crown, 


Pace, C.}.—This application in revisioG¥5y mis- 
conceived. that ‘The legal 
position was pointed out to the learned advocate for 
the applicant be admitted that there were no grounds 
upon which the application could be supported. 

It appears that a charge was framed against an 
accused person under section 324, Indian Penal Code, 
by the 3rd Additional Magistrate of Rangoon, and an 
application was presented to the Sessions Judge of 
Hanthawaddy in revision under section 435. of 
Criminal Procedure Code for the purpose of obtaining 
aan order that a charge under section 307, of the 
Indian Penal Code ought to be framed against the 
accused. At the hearing of the application a 
preliminary objection was taken on behalf of the 
responclent that the Sessions Judge of Hanthawaddy 

nin Reon No, 30 18 opt be der wt the Semon 
Jue Haman Ciel Rene Sa TR HE 
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bad no jurisdiction to entertain dhe application in 
Tevision, ‘The learned Sessions Judge Weld that he 
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possessed jurisdiction in that behalf under'the Judicial 9," 


Department Notification No. 91 of the 25th of June 
1925, The Notification now in force is Judicial 
Notification No. 39 of 2nd February 1931, Under 
thai notification and section 435 of the Criminal 
Procedure Code frimd facie the Sessions Judge of 
Hanthawaddy, Rangoon, is invested with revisional 
jurisdietion with the application in 
question. on, however, it is 
peo tat Le Ranjoon Town Dist 
{his vlifation shal be comracd sulyact to the pinot the 
Letters Pent cows the High Com ot Jadatore at Row 
ssw ano section 27 cf the Bum Courts Act, 1922" 

Section 27 of the Burma Courts Act pro 

() Notothstoding anyihint contained in the Code of 
Ctinisal Procedure, 1998, Magtrates exercng 
Jct a te ity of oasoon sehen Comm 
Frisooers for tr shall commit then to the Hh 
Gout. 

(2) Notwithstanding ayibing contained in the Code of 
‘Cina! Proedare, 1898 all appeals which le under 
that Code othe Court of Sesion from the sentences 
or orders of Courts or Magistrates exetcsing farsi: 
tion in the City of Rangoon would ie tothe High 
Cou and otto the Cont of Senin.” 

‘An application in revision is not an appeal, and 
1 asked the learned advocate forthe applicant whether, 
notwithstanding section 27 of the Burma Courts Act, 
a District Magistrate would possess revisional jurisdic: 
tion with respect fo the application in question under 
section 435 of the Code of Criminal Procedure. The 
learned advocate frankly and properly conceded that 
he would have such jursdiction. 1 then asked him 
if he could draw any distinction qucad the vesting of 
jurisdiction under section 435 of the Code of Criminal 








Kako. 
sianon, 





ha 


there was no ground upon which he could reasonably 
‘contend thai the present application should succeed. 

I wy opinion the application fails, and must be 
dismissed. In future, applications in ‘revision from 
the Couris of the Magisirics in Rangoon sbould 
ordinarily be filed in the Court of the Sessions Judge 
of Hanthewaddy. 
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182 The objects of the Society were set out in an appli 
‘rai Wins ation by the plaintiff for leave to sue under Order 1, 
Hix rule 8, of the'Civil Procedure Code. Paragraphs 1 to 3 
rox 61. of the application rum as follows : 
1, That at Taos, on Is Jatwry 1925, 2 Society mame 
the Son Main Society was formed with the object of 
‘providing a shelter for Chinese vew arrivals until they secure 
Some work. endering assistance to them i tine of pre 
tion and arranging funerals of aay that die estate. 
“2, That every earaing menber i required to pay one 
supee a monthly sbscrption. 

‘3 That, on. 29th Apel 1928 at 2 general mocting of 
the Societv it was resolved that mesiber sould py} ove oF 
more aneas per day, and form a fd out of which any 
Chinese perion whether ‘member or ot could get a aan 
at two per cea. per mensem a ime of his dificelyy that 
tuch ‘contributions should sovtinue for three sear that 
At the end of the thee years the amowst contributed. should 
bbe retired to the members aad the iterest accrued 
thereon iy dint in the above sanser, should be spent in 
Now, Sir George Jessel, MLR. in Re Arthur 

Average Association for Britise, Forcign, and Colonial 
‘Ships (1) observed : 

* Hf you come to the measiog of the wor" gain’ 8 mean 
cquistion. It has no other meas that Tam aware of. Gain 
{is something obtained or acquired. It is ot limited to pecuniary 
tin.” We should hase to add the nord pecuniary” 0 to limit 
IC "And sil les sited to commercial rate. ‘The word 
‘wed t mast be observed, is not "alos tat "pain, inthe 
singular. Commercial protis, no dubs, are gaia, but T cannot 
fd anyibig timing win simply to a commercial profit. 1 (ake 
the words a8 referring 1 a company which i formed to acquire 
Something, or i which the individeal members are to acoire 
Something 2s distinguished from a company formed for spending 
something and in which the individ! members are simply 10 
‘tive something away ort spend something, snd not 10 gxin 
anything” 
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Now, there is no doubt that the primary object of 
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Society is not to confer any benefit‘upon the asso- T»* waise 


ciation as a body or is individual membérs, the Society 0» fim 
having been forme! for the perpose of aiding the rsa, ch 






‘Chinese who are indigent or im temporary finan: 
cembarrassments on the other hand, There is no doubt 
that the Society carriox on a money-tending business, 
and there is no doubt that the ebject of carrying on 
this business is the acquisition of sain. The question 
the object the acquisition of gain by te company, 
ip oF by the individual members 
‘object of the Society 
is money-tending business. was the 
acquisition of gain by the company, beewuse the 
company as such gained no benefit over which it had 
any disposing power at all, But was the money- 
Tending business carried on with the object of the 
acquisition of gain by the individual members or some 
ff the individual members of the Society? 1 am 
‘bound to say that I think it was, In W. H. Kral and 
‘others v. H. J. Whympet (1) the individual subscribess 
to the company never were entitled, however great the 
reserve fund in the possession of the Society might be, 
to recover back the subscriptions paid by them. The 
members of the Society ax such would mot receive any 
part of the funds in the possession of the comy 
In the present case, however, the facts are diferent. 
“The members of the Society, because of the resolu 
of the 25th April 1928 were ‘under an obligation to pay 
fone of more annas a day asa permanent contribution 
to the funds of the Society for three years. It was with 
the proceeds of these contributions that the Society 
carried on its business of money-lending. What was 
the object for which the gains resulting from the money- 
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lending business were,acquired ?_ In my opinion partly 


‘taf Wase to recoup the sums which the members had cqntributed 


Pores 


to the Society for three years and partly in order that 
the Society should be in a position to expend the 
surplus of the gains from the business of money- 
Tending upon charitable projects. Suppose the business 
‘of money-lencling was exrried on by the Society at a 
loss, what woukd be the result ? Clearly, the members 
‘would lose the amount of their contributions. Suppose 
the business was carried on at a profit, what would be 
the result ? The members would receive back the 
contributions that they had made for three years. 
Unless the business was carried on ata profit the 
members would lose all the money that they had 
‘contributed for the purposes of the Society. Im these 
circumstances it appeas to me tat this association was 
formed infer alia for the purpose of carrying on a 
money-lending business that liad for its object the 
acquisition of guln by individual members of the 
Society. If that be so, it follows that the Society falls 
within section 4 of the Indian Companics Act, and as 
it is admitted that the mumber of iis members is 124, 
and that it is not registered as provided by law, the 
sit mus fail 

‘The result is that the appeal is allowed, the decree 
of the District Court set aside, and the decree of ‘the 
Subdivisional Court restored. | No order for costs. 
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Jecjeebhoy for the applicant. A suit to set aside 
certain bequests made by a deceased Chinaman on 
the ground that they did not conform to the pro: 
visions of section 118 of the Indian Succession Act 
was disposed of on the ground that Chinese custo- 
mary law applied, and not the Succession Act. 
Such a decision relates to the “ cardinal issue " in the 
cease, and though the case is remanded for farther 
hearing, it cannot be said that the order is not a 
“final order for the purpose of appeal to His 


chit miectntom Apicaton No 39 of 139 ang ot ofthe der 
ths Cot tn Gn Prat Arps Na 80 19, 
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‘The learned advocate for the respondents did not 


oppose the present application, but it is incumbent 


‘granting leave to appeal. 


and 


a certificate of leave to appeal to His Majesty im Council 


‘will issue. 


FFor these reasons the application succeeds 


Brown, J.—I agree. 
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‘hore tenia 0 alow a8 apn! ape the Court of Appeal 
‘fom pear aa ret ian nae 3 ue Lan Pa 
emihand », Gonrahandan 7 LA 6 


Kalyanavalta for the applicant. 
Aniicsaria (or the 2nd to 6th respondents, 
‘Kham for the Ist respondent. 


Pack, CJ. and Brows, J.—This is an application 
for a certificate granting Kcave to appeal to His 
Majesty in Council from an order of this Court refus- 
ing to allow the applicant to appeal to. the Court of 
‘Appeal ior formd pouperts It is contended that such 
an onder is a final onder within clause 37 of the 
Letters Patent. Plainly it is not. 

In Ramchand Manjimol v. Goverdhandas Viskin- 
‘das Ratan (1) Lord Cave, delivering the judgment of 
the Judicial Committee, laid down that 
"the ynestion as 19 what i al ocr was counidered by the 
‘Court Appeal nthe cases of Salamon Warne (2) Ben 
¥.Aliriecham Urban Disrit Counc (3) nad thane «Sala (4. 
‘The elect ofthe anc ether coment i thot an onder i Sal 
ally Capone of the rights othe pacts ~ 
‘The order from which it is sought to appeal to His 
Majesty in Council does not purport to affect the 
merits of the suit in any sense, or to determine the 
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rights of thee parties. This application is msconceived 982 
and is dismissed with costs, advocate's fee five gold amgybee 
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‘merc since vt of el Mawr taane~ Seto ot pv 

(Cts moh a dato et 

‘The powsons of 114 Ueto Dams Monga Ac Ht of 198 a5 
tmtned by Act 1931 dopo pet te annette 
‘stewie was ot tn estence a te commence of We ese 
{itot ur tonto» enor hone Mil Conn whos ek 
senate the price, at tere apten to mare ody 
‘bance he date to ate ce 

‘The following order of Reference was made by 

now. J-—The petitioners have been prosecuted for opening 
‘market within the lini of the Thbagwa Menicipay without 
license from the Municipal Carimittee. Proceedings were take, 
against them wader section 114 (1) of the Barma Municipal Act 
amended by Act I of 1931. 

‘A geeliminary objection was taken thot, a it was only alleged 
‘hat the market was established ia November 1931, the provisions 
of section 114 were not applicable. This objection was overaled 
‘oy the trial Magistrate, and the applicants have now come to this 
Court in revision agaist his order the post. 

‘The celeant portion of section 114 (1) reads as follows 

"No persoa shall withot, or otherwise than in conformity 
withthe terms of, a Ucense granted by the Committe in this 
bebale— 
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(0 re-open ce reestablish ster discontinuance for 2 period 
‘of ot less than one year, oF 
) enlanse the dimensions of, 

any private market lflyinexistence atthe commencement 

Othe AR Se 

‘The charge ayainst the aprlicants is that they have newly 
‘established a market vwithcot a license. Bot this market was 
‘admittedly ot in existence fore November 1931. It is 
contended, therefore, that this section cannot apply, because the 
market cannot peasy be called 2 "private market” lawfully in 
‘existence at the commencement ct this Act. The Mayistrate 
‘recognised the dificulty in the sey ofthe prosecution, but exine 
to the cooctasion that the section must be interpreted 2s covering 
4 case such av the present. | find his reasonin oo the point 
‘ificalt to follow. Its tree tht the prohibition of the nevely 
‘estabnhing of a privite murhat tneflly' in existence at the 
‘commencement ofthis Act fs wot of oul salve ; but the act that 
' cetain part ofthis scetion, 2s Famed, is of Hite or no practical 
tale nes not asi the Coor jn reading into the Aet a meaning 
‘Wblch Ht cteaey eat ave 

‘ute clearly, the words “newly establish have to be read 
with the words “any private market lawfully fa existence at the 
‘commencement ofthis Act", and. there is wo probbition ofthe 
newly estalsbing of any other Kn of market 

Lis diicolt t9 Believe that the framers of the Act intended 
‘that i shoal be possible to erect new markets without a license, 
hilt requiring a cease in the case of & previously existing 
taarket, Section 10 of the amending Act of 1931 directed the 
Ueletion of chune (of section 142 of the Act of 1878, under 
‘which the Municipal Comittee might frame bye-las with regard 
to new private markets. It does oot seem Wkely that the Legila- 
nce intended to do this without providing any substitute therefor. 
Tit whatever heie itention om the point anit have been, itis 
‘pombe to lol othe Act, as worded, that section 14 prohibits 
the newly cabsbahont of ane market, which was. not  prvate 
‘arket Lifllyvexistence atthe commencement of the Act. 

1s ot signet that the market fa question in thisease was 
in exintence in 1398 when the Ac commenced. 1 am of epinion, 
therefore, that the conteation of te applicaats most preval. The 
‘quowtion i, however, one of exkeme importance affecting the 
‘Fights ofall Municipalities in Burma outside Rangooa, and itis, 
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therfore, gy sie a any deco on sch api stl 
1 athoritate. 

Ththerefore, refer forthe deisio of a Bench or Foil Bench 

according a the Chet Josie may direst the fllowing question 
“San the provisions of section 114 () of the Burma 

Municipal Act, a» amended by Act 1 of 193, be read 5 

prohibiting without otherwise than in conformity withthe 

terms of, cease sgunte by the Comittee inthis behalf 
the newly extablshingot» pevate market which was notin 
existence atthe commences of this Act? 

Kyaw Din for the Crown, Section 14 of the 
Burma Municipal Act, 189%, as amended by Burma 
Act Tof 1931, was intended to wake the establishing 
‘of new private markets without a license from the 
Municipal Committee punishable. It was based on 
125 of the Rangoon Municipal Act, but the framers 
of the amending Act have defeated’ their object by 
‘making the words " newly establish" in s. 114 (1) (6), 
qualify the words “ any private market lawfully in 
existence at the commencement of this Act”. The 
section, as it stands, is meaningless. One cannot 
establish a new market which is already in existence. 
Moreover sub-clause (df) of sub-section (1) has made 
provision for the re-opening or re-establishing of a 
private market already in existence, but in disuse 
for some time, No cenviction can therefore be had, 
tunder section 148, for the establishing of a new 
market not in existence at the commencement of the 
‘Act, namely, 1898. 

Ba Si for the respondents was not called upon. 


Pacey C.J.—In November 1931 the applicants 
‘established a new private market in the compound of a 
éngyi kyaung within the area of the Thongwa Munici 
pality. ‘This market was established without the 
applicants having previously been granied a license 
the ThOngwa Municipal Committee in that behalf 
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these circumstances the applicants were prosecuted in 

the Court of the Additional Special Power Magistrate of 
Kyauktan for having committed an offence under 
section 114 (2) (6), and thus becoming fiable to be 
Punished as provided in section 148 of the Burma 
Municipal Act (HII of 1898 as amended). Upon the 
assumption (though without admitting) that the above 
facts could be proved the applicants took a preliminary 
‘objection that they had commiticd no offence under 
‘section 114 (1) (b) of the Act. ‘The Additional Special 
Power Magistrate, however, overruled the objection, 
‘and ordered that the tial of the accused for the offence 
with which they were charged should proceed. The 
applicants then applied in revision to the High Court 
that the order of the Additional Special Power 
Magistrate, Kyauktan, should be discharged. The 
application was heard by my learned brother Brown, J. 
who referred the following question for determination 
bya Full Bench : 


Can the provisions of section 114 (1) of the Burma Manicipal 
‘Act as amended by Act I of 1931, be read as probiiting withoat, 
‘0 otherwise than in coafocmity with the terms of, 2 ceuse 
ranted by the Committe inthis bebalf the newly establishing of 
private market whick was notin existence a the commencement 
ofthis Act?" 














Brown, J. stated that, in his opinion, the answer to 
the question should be in the negative. 

Wo have to consider whether the view that ie 
formed was correct or not. In my opinion Brown, J. 
placed rot only the correct but the only. feasible 
Construction that could be put upon section 114 of the 
‘Act, and I also would answer the question propounded 
in the negative. 

‘The history ofthis{section is not,uninteresting. The 
Burma Municipal Act (IIT of 1898) came into force on 
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"the Ist of July 1898, Under Section” 142 (7) 
‘Committee was empowered to make byetaws 


the 
“lor rendering licenses vecesry Yor the establishment of any 

ood 
ed 





By Burma Act II] of 1906 section 4 the following 
‘clause vas substituted for clanse (/) of section 142 of 
the Act, 


to permed for fing the fees to be pu thelr and the 
odio weet © wach wah beens way Se ented ond 
revel 

Now, it would seem that the authorities concerned 
were antious to extend the power of prohibiting the 
‘carrying on of a private market without 2 license from 
the Municipal Committee to the extension or 
re-establishing of private markets in existence at the 
time when Act Il vf 1898 came into operation, 
‘Accordingly, by Burma Act I of 1931, section 9, 
section 114 (1), as it now runs, wos substituted for the 
then existing section 142 (f); and by section 10 of Act 
Tof 1931, clause 142 (/) of Act IIT of 1898 as amended 
bby the Act of 1906 was deleted. 

Section 114 (1) runs as follows : 

“114. 1) No pera sta without or otherwise tha 
‘conformty with the term ol sense guste by the commuter 
‘otis betae— 
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{his Act: provided that the commute shall mot refuse, cancel or 
een any ieee for keeping ope # prvate macket for any 
(Geir come thao the tabue of he comer Reveal to comply with 
Sess proves ol the ACT ofthe res aad bye tees thersonder oF 
‘Cctioe of is ease after ba attention has teem Een 9 ch 
tae” 

Now, the terms of section 14 (1) pro tanto are 
identical with the terms of section 125 (f) of the 
Rangoon Municipal Act (VI of 1922), and if the drafts- 
man had been content to embody section 125 (1) im 
‘Act IIT of 1898 by the amending Act I of 1931 there is 
to doubt pon the facts a allege! in the regent cone 
that the applicants would have been 

Sitar Segoe 11 ik aed secon 108 oF te Bers 
Municipal Act, In section 125 (1) of Act VI of 1922 
the language used is the sume as that in which 
section 114 (1) is couched, down to the words “any 
‘peivate market"; bot it appears that the draftsman of 
Section Yot Act Lot 1931 was so obsessed with the 
importance of enacting that the prohibition against 
establishing private markets without a license duly 
xranted in that behalf, should apply to private markets 
in existence when Act TIT of 1898 came into operation 
that after “any private market” he added the words 
“lawfully im existence at the commencement of 
‘Act; which had the effect of making the prohibition 
applicable to private markets in existence on the Ist of 
Joly 1898, but failed to make the prohibition applicable 
to the establishment of any private market after the Ist 
of July 1898 when the Burma Municipal Act first 
‘became operative. 

‘The terms of section 114 (7), im my opinion, admit 
of only one interprettion, namely, that the 
‘Prohibition isin respect only of such private markets 
as were “ lawfully in existence at the commencement 
of this Act", iz, Act Il of 1898. It cannot be 
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doubled, I think, that this was not the, intention of the 
Legislature ; but itis not the function’ of the Court to 
legislate, but to interpret the law. The effect of the 
construction that I am disposed to put upan section 114 
(1)is to render the provisions of section 114 (1) (b) 
‘meaningless ; but that isthe fault, not of this Court, 
Dut of the draftsman of the Act. 

For these reasors, in my opinion, the answer to the 
‘question propounded is in the negative. 


Baoutry, J—L agree. 
Ba U, JI agree. 
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recede fond which net fenced wich tas sat worked any 
Ipmce 


"Abad Radswom ¥. King Emperor, SA LA. Wj Empcror s Exmon Ali 
TLRS cat Ie foloned 


‘The facts of the case are set out in the order of 
Reference which was made in the following terms 
by 


Ovtax and Bovey, J—In Special Teil No. 2 of 1932 
the feared Special Judge siting at Prome tad before. him 
11 persons sent up under section 396 of the tnclan Penal 
Code read intor aie with section 34 of the Code, 

‘The Special Judge charged them all Gestly with dacolty 
tunder section 395 of the Indian Penal Code ancl secondly 
‘under section 302 read with section 34 of that Code. 

"The eave for the provecition wat thal these cases were 
connected with the rebellion and therefore section 9 (1) of 
arma Act No. 1V of 1931 was appliable. 

In the result one of these accused was discharged and two 
‘others were acauilted. ‘The remainder were convicted and 
appedl to this Cour. 

“Amon the list of defence witnesses for the Grit appellant 
Po Min appears the mame of one Po Livin, who was one ol 
the persons tried jointly and convicted withthe other appellants. 

Po Lavin was duly siopm and called as a witness on be- 
Ihalf of Po Min on the 17th of May 1932. 

His evidence shortly was that Po Blin had been beaten 
with a cane by the police im order to exicact a confesion. 

By section 34214) of the Criminal Procedare Code (1898) i 
fs provided that no oath shall be administered to an accoved, 

1 appears to ws that the course adopted might affect the 
legality of the proceedings, and we, under Rule 12 in Chapter 
XP of the “Appettite Side Roles of Procedure (Criminal), 
refer for the decision of a Bench or a Fell Bench ## the 
Chiet Justice may direct, the following questions: 

) Was the evidence of Po Lwin sdmisible? snd if 








‘provision, of the Cove, was contrary to la 

Te may be, ower, that in the cireomstances of the 

resent case the laity of the tial of the appellant called ot 
‘not be alfected 


section says is that an accused can be examined to 
explain any of the facts appearing in the case 
against him ; bat his answers are not to incriminate 
him in any way See Athey Kumar v. Emperer (5). 
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(Pace, C.J. The reason for the rule is that so 
Jong as an accused person is on his trial, it 8 not 
to his interest fo speak the trath.) 


Section 167 of the Evidence Act states that the 
improper admission or rejection of evidence in a 
‘ase ought not to be a ground for reversal or a new 
trial if there was sufficient evidence otherwise to 
justify the decision. Both under section 167 of the 
Evidence Act ands. 537 of the Criminal Procedure 
Code, it must be shown that the irregularity or 
illegality was such as to occasion a failure of justice : 
Emperor v. Brian AUi (1). Tn this case, the lower 
Court has not given any weight to the evidence 
of the accused. 


Ba Tun (2) for the accused. An accused has 
been illegally pat on oath and his evidence taken, 
In eases of this sort where an illegal procedure has 
‘been followed, section $37 of the Criminal Proce: 
dure Code has no application, and proof that the 
accused was prejudiced in his trial is not therefore 
necessary. 


PAGE, C.—The material facts are set out in the 
order of reference, and need net be repeated. 
‘Two questions have beon referred to the Full 
Bench for determination 
“"() Was the evidence of Po Lwin admissible 2 
(2) If not, what effect in law (if any), has the 
admission of the evidence of this witness 
‘upon the trial and conviction of any,or all 
‘of the appellanis ? 
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thas ‘en a mistrial, & always esentially the same, namely, 
‘whether there has been a iscacrags of jstice: fori the Appeal 
Court bs yatised ia pont of fact that the accused has materially 
‘been prejudice by the fweach of procedure clearly 2 tale of 
inmtioe he occur: while by season of the breach of proce: 
‘ore, there ha elect tan vated saother mode of tial for 
that. peevribed by the epalature a» afflerting the best means of 
‘obtaining tie teat fe premamed that x fair tial has not been. 
[ecorded the accused, and that cas alo there bas been a Laare 
of janice. In either cae therefore, the procendings fro tanta will 
‘beset snide opom the ground that by reason ofthe Desc of the 
cules of procedure » miscavinge of jtice tas been eccasioned. 
‘On the other hand, the Appeal Cont not sutiafed that the 
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Emperor v. Erman Ali (I) ; seo also Abdul Rahman 


"y. The King-Emperor (2). 


T would answer tle second question fh this sense. 
Baoutey, J—I agree. 
Ba U, Jt agree. 
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ng we pron. 


Thein Mang (Ba Si with hien) for the applicants, 
‘The rules under the Burma Rural Self-Government 
Act, 1921, clearly indicate that the District Judge in 
hearing election petitions acts as a “court” and not 
as a persona designata. For instance, rule 36 gives 
the District Judge power to transfer an election 
petition to any otber Assistant Judge, which power 
would not be given to a persona designata ; rule 37 
prescribes the same procedure in these election 
cases as obtains under the Civil Procedure Cade, 
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and rule 39 provides for an appeal from the order 
of an Assistant Judge to the District Jude. 
Rule 39 stales that the order of the District 


‘Code i therefore applicable : Parthasarudhi v. Kole- 
soura Rao (3) and Bulakrishna v. Vasudena (4.. 

In The Municipal Corporation of Rangoon v. 
1M, A. Shakur (3) and in Latshmanan Chetty ¥. Kan- 
nappar (6) the Chief Judge, Small Causes Court, in 
deciding election matiers under the Municipal Acts 
was held to be a persona designata but the reason 
for the decision is that the Chief Judge was the 
particular person referred to out of a plurality of 
judges constituting the Court uf Small Cases. 
Whether a person acts as 4 court or merely as a 
periona designata bas to be decided on a considera 
thon of the facts surrounding luis appointment, 


E Manng (U Ni and Ko Ko Gxt with hie) for 
the respondeats. The dechions are not unanimous. 
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conceded that there was no groind upon which 
was open”to him to 
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+ The trial Court give the petitioner a, decree. On 
appeal, the District Court set this decree aside on 
the ground that, as the terms of the tontract were 
not reduced to writing, the contract could not be 
enforced, The petitioner has now come to this Court 
in revision. 

‘The main question for decision is whether the 
‘want of a written contract is fatal to the petitioner's 
chim, It has not been suggested on behalf of the 
Ngpondent thatthe Court wot competent to del 

the point in revision, 

The « 





for the petitionor is that the work was 





of the Disirict Council, U Yaw That, Under sec- 
tion 56 of the Burma Rural Self-Government Act 
the Chairman was competent to execute the contract, 
but under rule 3 of Chapter VIII of the Rules 
appeating at page 20? of “The Burma Hand-Book 
Al Roral Self-Government”, the contract, being for 
‘over Rx 100, was bound to be in writing. 

In this case a roport was made to U Yaw That 
that the work required doing, and he wrote on this 
report “Give the work to Zulaing”, but the terms 
of the contract between Zulaing and the Council 
were never reduced to the form of a document. 

It is contended on behalf of the District Council 
that the result of this is that Zalaing could make to 
‘claim against the Council either on his contract or on 
the principles of quantam merwit. 

For the petitioner it is claimed that, although the 
petitioner is not entitled to relief directly on the 
contract] he can claim to be compensated for work 
actually done. 

‘The question as to the validity of claims against 
Corporations for work done for thom under contracts 
entered into not under the seal of the Corporation has 











‘under te direction of the then Chairman. 
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fan auction to sell to’ the highest bidder a contract 


the town, The contract was knocked down for 
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Section 70 of the Contract Act reads follows : 

“Wie a pesoa hvity does anything gr another pert 
or delivers anything 1 hm, nt atending to do so sratitoudy, 
fod snch oter person enjoys the bevel Uercot, the tte it 
ound to make compenntion to the former in respect of oF to 
rater, the thing so dow or delivered” 

‘The wording of this section i, om the face of it, quite 
‘wide enougis to cover the circumstances of the present 
‘cate, and none of the cases that have been cited before 
‘me are authority for the view that the section cannot be 
applied. As pointed out om the case of The Secrehiry 
of State and another v.(. T. Sarin & Co. (1), whatever 
the Iw may be in England, the parties to this 
‘ease are bound by section 70 of the Contract Act, 
which must be interpreted im accondance with its clear 
and explicit terms. The terms of this section appear to 
‘me to be sufficiently clear and explicit, and the balance 
of authority to be in favour of the view that its 
[Provisions may be applied when one of the persons 
Ffecemod lc Conran or other poh body 

Although, therefore, the plaintiff in the present case 
could not sue on his contract, he could claim against 
the Disitict Council compensation fur work done fur 
them, the benefits of which have been accepted by 
them. The work in the present cise consisted of 
‘clearing a jungle and in filling up low-lying places 
certain market. Its not suggested that such a work is 
‘not within the ordinary scope of the District Council, 
‘The work was actually undertaken at the end of 1928 
The evidence of U Yaw That, the Vice-Chairman, 
U Ba San, and the then overseer, Maung Kyu Hein, 
shows‘that the work was actually done in accordance 
‘with the orders of U Yaw That ; bot by the time the 
sit was brought it was difficult to check what could 











527 


wn 
por 
Yostraoe 


i 


aes I 


528 
ee 
vo 


INDIAN LAW REPORTS. [Vou. X 


‘The claim of the’ petitioner is for Rs. 100 for the 
jungle clearing,; Rs. 100 for dressing ; and Rs, 151-4 
for filling up sand. Kyu Hein inspected the work 
whilst it was being done, and says that the rates claimed 
were not high. A. Hooscin, the present District 
Council Oveeseer, says that he had to verify the work 
under the orders of the Commissioner, and that he did 
this in March 1930. He estimated that the sum of 
Rs. 100 for jungle clearing was excessive, and that 
ARs. 50 was ample for that; otherwise he was unable to 
say that the amount claimed was in any way exorbitant, 

Itis, of course, for the petitioner to prove what 
would be a reasonable compensation for the work done 
by him. In the circumstances | think his claim may be 
accepted except as to the jangle clearing, and, for that, 
Lwould allow only Rs, 50 estimated by the present 
Overseer. 

‘The result is that set aside the decree of the 
District Court and pass a decree in favour of the 
plaintift petitioner for Rs. 301-0-0 with costs on that 
amount in all three Courts. 
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APPELLATE CIVIL. 
ae i tar aR oe 
KO YAN ano axorien 
MA MAL WI* 
i mmr pater Pein entre inane 


“dalualonf etre of Poorly Al UY of I 


perch of hone opt oe alr 100 ad par 
cc wo or decane tie poy ee bv yo are 
(Povo Wr {2 yore wad veered mare 


Ai Sant apa ALK. SCL EIS fe 


‘Ba Su (or the appellants. 
Zeya for the respondent. 


Pace, C.J.—This appeal must be allowed. 

A. suit was brought by the respondent as the 
Purchaser fora dechiration that she is the absolute 
‘owner of certain lands. Her title is set ont as having 
been derived from a purchase in or about the year 
1923. After the purchase she alleges that she remained. 
in possession of the land in suit. Both Courts have 
passed a decree in favour of the plaintiff. Unfortu- 
nately the purchase ws mot by a registered document, 
and therefore, 
bby the Judicial Committee of the Privy Counc 
Arif'v, Jadunath Majundar (1), hor suit enust fail, 

The appeal is allowed, the decrees of the Lower 
Courts are set aside, and the suit is dismissed. T mike 
no order as to costs. 

Gal Sam Appeal Na 7 1S) fae den Tbe Do 
‘cone Mead a Ch Appa Ne. 75 of 191. 

GVH) SLA 9H LL SL 135 
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‘The judgnient of the Privy Council in, riff v. 
Jadunath Majumdar follows and was delivered by 

Lowo Rowatt.o Kittowes. Dy thai the applint ought 
Aorecover pomesion oo poral of ln fos the respondent open 
tm mccain that the rexpodent was 3 monthly temsal at will 
‘Meret, whos tmancy had bom tey determined before ul 

“The action was tied In the Comt ofthe Musil cé Sesldsh 
He found, in tour of the appellant, tat « otice Yo quit had 
teen dy served; bat be alo founda fever of the reponden! 
pon other les, that the respondes was a permanent tenant and 
‘laa the wi An appeal to he Disc Jag was camined, 

"The relevant facts a fond fn tach thee Courts nay be 
shorty sated. 

{w 19134 verbal agreement was made between the appellant 
nd eapndent forthe erat to the respondent by the appelat 
fa permancat lene of all parcel of nd ats tla vent of 
Re WO per month, In amicigaion ofthe execetion ofthe Teme, 
the renondent was lt ito possession in Jane, 1903, and. shorty 
Ahevealier he ected certain srectoes nthe And wih the 
owe te apyroalot the appetet. AL srne tne i the 
couse ofthe yest 1914 the paren ee lo have aereed thatthe 
lemve shuld thes hee for fve yoru renewable at the cad of 
Ccvay pari of fie ear. No he wan cver exected : tt i 
‘October, 1923 the apptlan served upon Se exponent 2 motce 
10 uit someting that he wat» towihy Henna and reguing the 
‘ronina tobe vacated by Noventer 4, 1902. "This sot being 
‘one, the mt was lita in the month of Age 1923, 

‘An appeal wa pececred tothe High Cont Joicatre ot 
Fort Witam ia Bengal. which reid the cate 9 the Dna, 
Judge tn order to obtain bedines of fact on two points—samety : 
(Gy when the renpondent had ste terezie of the eta 
ascent of 1913 wa tehved by the appa ae (2) whether 
Besuuctures which the reagomdind reid on the tad ay 
Sr 1915, seated wach a0 Stan owes = woud veaenaty 
‘ike te appt x het ae ner of + peomanest cht ft 
fe tn te part the raga 2 weld veneeabty 
(ctf cbt fem anid be sever need to ant 2 
ermecent lense 
an il an eS 
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‘The District Jukes daly returned his Sndings to the High, 
‘Court, ang found (1) tat the respondent had in December, 191 
‘definite refoml bx clo terms om the part af the appellant, to 
perform the tcem the verbal agreement of 1913, that the 
Present suit was nat sndtete within thee years ofthat notice, 
land thatthe respondents claim tor spocite perfounance was 















svcace that this Dain 
realized that the respon 
Tagon he land wales hws assured of the possesion of x perma 
ight ia i snl that the appellant had wot intended to sant 
permanent ase of the Lind it mich reasoobly he expected 
{hat he would lave abjecedo the costretion of ach 3 fling. 

“The Hig Cour then rocceded wit the hearing of the appeal, 
‘and on Janney 18th, 1928, made an order dismissing it with Costs. 

‘Before cowsidering the grounds upon which the various 
Courts have refed relief to the appullant, it appears advisable 
‘0 call attention to the fact that the appellant (s the legal 
‘owner of the land: and as such he is eatiled to possession 
thereat subject ont to soch right (if any) to enjoy it am may 
have been conferred ypon the respondent by virtue of the 
‘verbal agreement. either alone or in conjunction with tha other 
‘ta i the ease. 

[Now it is clear thi the verul agrecment alone con coufer 
‘upon the respondent no such right. By s 107 of the Trauser 
of Property Act, 1882 & is exprenly enacted that “a lease of 
‘immovable property fron year to Year, or for any term exceed 
‘ng ose year, oe reserving a yearly reat, can be made only by 
registered instrament. All other leases of immovable property 
may be inde either by ax instrament or by oral agreement". 
‘This amoonts to a statoiocy prohibition of the creation of such 
4 ight as is claimed here by the respondent, otherwise than 
by a registered) instrament. No registered instrament exiss, 

cs the respondent can hage a0 such right as be claims 
tuness he can eabliah & by saoie means operating indepen: 
‘dently and ia Violation of the statute, 

‘The Coors in Insel that he had established the sight 
4 enjor the property as a permanent tenant pon somds 
sthieh their Leriivps ame penceed (© cxnive. 
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‘The Muasif held that by means of the equitable doctrine 
of part performasce, the case was taken out of the provisions 
‘of the Transfer f Property Act, evs if the respondent’ right 
to sue for specific performance was barred. He held however, 
‘that the respondents right to see was wot barred and that bis 
‘ght and Habits were the same = hey would have been it a 
lease had in fact been executed and registered. That, as their 
‘Loedsbips understand it, is the basis of his jodment : but be 
added a general statement, without esterin ito deta, that the 
Appellant's claim was " hareed by principles of waiver, estoppel 
and . 

‘The District Judge stated the question for decision as being, 
‘whether the equitble doctrine of par performance could over= 
‘ide the provisions of the statetory fav. He held that various 
‘ecisios ofthe Courts in India had established that sehere there 
wa a concluded agreement followed by put performance the 
Kingish equitable doctrine of part performance would apply even 
ifthe requirements ofthe Transfer of Property Act had wot been 
{uliled, and even f the right to sve for specie performance of 
‘the contact had become barred 

In the High Covet the principle judgment was deliveed by 
Moser}. Phe other learned jge (Graham J) agreed tht the 
Appel failed although the result woud be the creation of a per- 
‘manent lease without auy registered fstrument. 

‘Moker, i his judgment, stars with the proposition hat 
the remponden!, not having oblained a Tease in the form of a 
‘egitered lontrumont, could oaly vest ajectment if the eae fell 
‘withia sone prinapl of eyety 

He beld that the case Qing ove in which aa oral syreement 
ant pomewsion on the foot of i had been esialished ill 
‘within wht he eas the principle of Madliso v. Alderson (1), by 
‘tue ef which "rit be BEI that the pint scroed to grant 
him and which eqoity will regard as having been so granted". 
He appocently ceaized that mught sell be couttes whether 
such a doctrine could be applied or corld operate in eases where 
Starute Taw requiced creation ofthe ttle which the rewondent 
aimed. la his opiion, boweree, the Language weed by this 
Board in tira eases (0 shich reterence will he mace hereaer, 
was wide enough to remove any sucit doubt. He held that, while 
the respoadent had no valid ttle as lesec in the absence of = 


eter 
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‘registered instrament, and tad oulysach tile as possesion might 
‘confer, yet the appeliant could not displace that possessor tle 
‘by reason of the equities ang out ofthe execsted contract 

‘The learned judge then dscassed "the doctrine enunciated in 
the eases of which Walsh. Lowdate (1) ie the type". Thi, he 
Ild. had no application to the present case, hecause the respon 
den’ right to sae upon the vesbal contract was barred. 

Finally, he held that the case also fll well within what he 
falled "the doctrine of equitable estoppel laid dows in Gre¢ery 
¥. Migil! (2), a8 explained inthe case of Rawsden . Dyson 3)” 
‘He quotes veibatio the two prisciples sated by Lord Kingsdown, 
in Ramalen v. Dyson, and says that "the fodiags of the Court 
below soch as they” are now, clearly Kring the ea¥e within the 
Sire of the afocensi tno principles". The celerence to the find 
Ings “ns they are now” wonld seem 10 nclade particularly’ the 
etal flint ast the character of the structures erecied on 
the bad 

‘Tacir Lordships cannot help feling that some conlwsion of 
thocht has prevailed in the Courts below in regard 19 the facts 
ofthis eave, and the application of the authorities to those fact, 

“This no case of money being expended by the respondent 
Inany mistaken belie as to bis legal righty or of the appellant 
vows ofthe existence of any och mistaken belie, or encoun: 
fing the respondent by abstaining from asserting a right inoonsis- 
teot with the acts ofthe respondent. Observe the trae fact, I 
41913 the respondent obtained verbal agreement forthe grant of 
perpetual lease, ander which agreemeot be could have sued for 
and obtained and reyisterel an snstroment creating his ttle to 
‘erloy the property ia perpetity. « That sareement continued to 
be enforceable against the appellant until the moath of December 
1921, The strvctores were erected oo the land many. years 
before that date, and they were erected not in any mistaken belief 
by the cesposdeut of his rights in regard to the land, butin asser- 
tion cf rights which he coretiy believed to be his: ot by reason 
of any encouragement or abstention on the part ofthe appelisnt, 
bat by sean o€ the agreement whichThe was then ended 
enforce ans the appellant 

To those circumstances, how can “the cave of Saiz v 
Alderos (8)" asst the eespmvdent? That case decided no ve 
erorear 
As § App. Cas 07. 
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‘Principle. Tt Aecidect nothing except that upon the facts there 
proved, there was no part performance of a ruital contract 
fulicieat to tke the case oot of 5 4 of the Statute of Fraud 
Itisonly one of the many eases which deals withthe Kaish 
‘equitable doctrine by which pact pedormmance of verial ecatracts 
‘oncarnig lanl, will dispense wth the necenity of procincing the 
‘memorandum of the terms of the contract signed by the party t9 
De charged, which is required by «4 of the Statute of Frauds. 

It is well settled that the Stitate of Feauds only allects the 
tight 1 sue en the contract. The contract sabsistsnotwithstand- 
ing. the absence of any sigued memorandum. The Courts cf 
suity ia England, however, ie decided that once the makion 
ofthe contrac: hus been extblited by che pit performance of 
It one ofthe parties toi shall not be peraitted towne the Statute 
‘of Frauds aa ostrament of fraud. "These decisions have been 
eseribed an "bold decisions oo the words of the slate”, and 
the doctve as ofa ature "nol lo be unwarrantably extended” + 
soe Britain v. Roiler (), 

‘The bis of the doctrine of prt pedormance fas heen stated 
fa vacious ways, Cation Lo im Briain w. Roser, tater i thus + 
re tue groaned ia that ifthe Court found 3 man ia 
‘cccupation of land, or doing such acte with regard to it as would 
‘rim fade make him liable at lw to az action of teespas, the 
‘Court would old that tere was strong evidence that a contract 
‘existed, and would therefore allow verbal evidence to be given to 
‘Show the real circumstances wader which posieusion was tan.” 

‘Any tlie granted oe protection alforded to the person in 

posesion will be founded on the contract; but the fact of 
bart performance renders uanecesary the protection provided by 
the stalute, i lis requirement of a memorandum ct we Um 
signed by the party to be charged. Tt was sated in Maddison 
‘Alderon (2) tat the espitable doctrine of part performance did 
‘ot ret upon the view that eqeity wil celiee auainst a public 
fatale ie cases which Ell sitio; bit, 
‘expressed it, the Satu of Frands only contempt 
A person being chanted 7 
the cae of a peraon beigt chaned pon the cout, coupled 
with act done in purecace ofthe contact 

‘Whether an English equitable doctrine should in any cate be 
spplied sé as to modify the effectof an Indian siatote tay well 
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‘be doubled: tt thsi ov Hei vuitable doctrine affecting the 
‘rovsions of am Hint site atu 1 the Fight WO #5e BpOR A 
‘ontrac, sol! ' april hy analogy to wach 2 statute ae the 
‘Tevealer of Propert: Net anal with mach a cent as t0 crete 
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(o chtaee specie portance of Ube aereoment for 3 leans 
(he sme Cort anc atthe same tee the stil chen i 
tion. Had be teen 30 entitled, the position would be 
‘diferent, fr then the rexyendest cub cats to 

‘his favour by the appellant 20 instrument i 
‘oul diy fave peter, the sppant» 
stayed im the meatione tn thewe crcomstances 
‘would obtan complete protection, ba consatentiy 
( wolation of the provision of the Indlan sate. 
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‘oot money spos the land. Court of eqety wil 
Jed to ve efit to sack peomiaelor capectaton This 
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"wc te canbe eer gh (ad m1 





‘umatinces no defence, apecie performance was decreed. That 
{the whole devision in Gravy v. Mishel (). 
Aelerence is mae ty the learned jae to the ease of Ferber 
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the time when the respnteat's expenditare was incurred, and for 
Jong afterwards. Uniorvmately for the respondent, be allowed 
[se rah te enforce he cotrat to tccome barred, with the resalt 
‘thal he can only ret the appetbur's clam to posession by 
eeking to eihih «tate the soyetion of which i forbsdden 
{by the siiste. The siatste doablen am Item contesting the 
‘sppelant's ict to pomaesion 

"Their Len:bipsthok ¥ emcees fo dscns the memes 


ieshete citing views eyes the wrtinwe which arte fet 
‘deen hee far theft mr Mt sw Lang sh, 
feiicient to cumside the fe cen below sly Hee te whic 
eeding to the Wich Come, met oe me icing that 


{Be renpomdcnt tthe rrennt cae sow he res a= 3 pernO® 
Darving the cs which be wend hine copmest f the promised 
Tease br been coven aed exinterl The case refered 10 
‘are Mahomed Muna ¥. Aglore Kemer Geugelt 1) ani Labo! 
Vookapeme . Vexbuis Narawaihe Appa Rao (2. 

"Neither of these cane, as = dacinon, aflects the cise now 


ender comuderation by the Prt 
yen by te repent cited of tevin 
‘Cone of which Engi docrins of apity were 


i 

£ 

Hil 
f 

I 

Fret 


‘that a contact to convey had been made and that atthe relevant 
date no writen conveyance was required, the Transfer of Property 
‘Rel, 1882, not having been paned. Inthe latter eave the decision 
‘rested ently onthe fc that a valid contract had been 
fad was enforceable by the appellant. 
Teach cat, however, the judgment contains statements 10 
‘the effect that even ifthe contract in aestion ad Been incom. 
plete, the act of the partie had been much that equity would in 
ome way have boond the partir Their Lordshion do not 
(ndereaed these dicta to wean move than thet equity may hold 
‘poopie bond by 2 contact which, though deficient in wane 
Fequicement 2 10 form, is severthelew an existing, contract: 
‘Begty Goes thi. as bee stated, in the case ofa verbal contract 
for the sie cf Lind which as ees partly perform Their 
140 not maereand the dicts to mene that city 
GeeLeGia nite ccsm 
Presented 
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EG fold ponte hewn 2s wtrnt exited, where no coc we 
BH ig fact mde: wor do they ended them to mesa tha! euity 
nwt “cam owevide the frovinnns of suite and faere 26, rector 
ame document exis apd pn regatvahle document can be’ procwed) 

ESTE Soler oper 2 perm sight which the sister emacie shal be 

(oelerre’ on by stoned sntrimcat 
1 thee Tees opdaton. the a enttsined ty Makers 
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8.92) ote iyo Rang Sania Ait ne top to te 

log he ern ary ate aon. "ts er 

‘Goverment regulated by 138f Ue ao Rainn Ac 
Leach for the Burma Railways. Prior to the 


‘The Burma Railways had no objection to the) 





the value ruling to-day. The case should therefure be 
‘remanded for fuither consideration on this point. 


LN. M. Cowasjee Yor the Corporation. The train 
rmileage method of apportionment is best suited for the 
assemment of a nilway undertaking. It is more equit- 
able than the route mileage system, as the latter ignores 
th, fact that the assessable valve of route miles varies 
in every municipal area through which the railway 
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inglish Railways (Valuation for Rating) Act, 1930, 
Addis suited to she edaditions prevailing in Sii1na, 
the method of argving at the gross annual ren bing 
‘not provided {Grin the City of Rangoon Municipal Act 

‘This case would not fave Been complicsicd tid the 
railway authorities maintained a separate set of acc.stnte 
suing the earnings on the Rangoon suburln liueys 
In the absence of such accounts the municipal assessor | 
lez ried to adopt 2 fair method of assessment. 

S. 92 of the City of Rangoon Municipal 
docs not apply to the rating of railways, wc’ 
under s, 135 of the Indian Railways Act 
provided for. The Local Government erred in app 
ing an officer by a nolification under = 92 (2) 
determine the rental value of the boiling. : 


Appellants desire to have the case remand (or the 
bearing of the issue whether 4 per cent. on the capital 
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|1s, $0 (2) it is provided that * property taxes" shall 
be levied upon - mn 
{* the grat sgn! row. for which buildings and tandls able to 
{ tation mas tenon lw expected to et am yar So em a 
fn the cool nen en he expected 2 et ante 

Now, 
the team ‘orm wie mem the smelt wich & 
Aecant mich rena be especie ting te Yew wih ne 
(her, o poy forse bereoment. the Soot tri poy 
all onl tena rates ond sues and tbe cermin euehare, 
it any and if the ndlord madetook to baw he cnt od the reps 
sc tmerance, amt the other expense aay, cemay € md 
fis the herediomen: a asa fo command that rest Thic 

twa com be veny apyied 09 orckaary boost 
fice 49 wdertaking ene contined Wh 
Towers of oma authority nt whew the set 
1 the property ofa ealeay cxtmpay, whom tnen 
‘haath mnbert of pores, i oppicason i te fom 
Nevetieien, i ment be remembered hat the sie 
{she sonar ent poyatie forthe we and occupation 
he Fartesas property Ly tenant fem Wear #9 yet 
Lord Buckmaster, L.C. in Great Western and 
fetropolitan Raikeay Kensington Asse 
‘Committee (1).} 
| And 

“the rent mast be teed is accordace with he ral value 

lol the section to the company concerned, becasse that is the 
on which a emaet wold Sone Bi fer of cent he be 

‘ot epee’ to extortion 

[Per Lord Loreburn, LC. in Great Central Railwoy 

|v. Banbury Union (2)) 

Now, the difficulty of laying down any principle 
of assessment pursuant to which a railway can be made 
amenatle to taxation upon a fair and reasonable basis 
wns foreseen long age It is this, A raileny is am waders 


“taking ertended through a mlttede of rating arex. Generally 
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0 section f it eat ha any rating aren wool be vei Uy ay 
+ tenant except ns 3 compdhent prt athe pte Yet the somerm- 
ing state requies the raleable war ef every such scion 1 be 
“the rent at which the sme waht reasonably be expecte ole 
{rou year Wo year" ater making te prescribed dedetions 
‘Obrniniy 4 ator way of axevtanag the rateae viloe of such 
‘section obedient the bata io ener a rot 
Seoul te hed ty the raleay eompemy ach the eure em 
clones sally mo ctr tenant & comceiee. In wc = veske 
of things the aibeay company mich te wing to pay since! soy 
eat fr tecton ef the ema ne withest ponacvuce of ch te 
‘whole enineie mich be disocated and if ruiocd Dat che 
tate speaks ofa rent which might “reasonably” be expected, 
tnd this excldes the Idea of an owpemive demand fixed OTe 
linge necesitis." 

[Per Lord Loreburn, ibid, at p. 84] 

In these circemstances free time to time various, 
formule or hypotheses have heer enunciated 
supplying a resonable test for ascertaining the 
rent that a hypothetical tenant might be expected te 
‘ay for the use and occupation of the section of the 
railway comprising the hereditament to be assessed, 
As T had occasion (0 point out in Narayan Chandra 
Das v. Chairman, Municipol Commissioner of the 
Panihati Municipality (1), 

‘is enceptional catch where the reat Gat a ypetbetical 
emaet might rensnably be expected to poy forthe hekding coanot 
te acertnned by meth tach would be efbacsp on eoreal 
and exaary coven for example, where the Belting comets of 
{God pon which a alway, 2 purer, a catchment area or 8 
‘bang sch atthe Bodevan Liteary at Oxford i itty, rough 
sad ready testa ove may be avai for ascertaining the svanal 
ent that hypothetical tesant of the holding wight reasonably 
be expected to pay, but in every exe the annoat rental valve ie 
‘he Ins othe asesament ee 

Tam clearly of opinion, however, that any formule 
‘or test for ascertaining the annual value of a heredi- 


@ mR Scan 
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tament, whatever its nature maj’ bs, dhat does not” 
take interaccount and is not based “wpow the actval 
or estimated profitaming capacity of the heredita 
‘ment in the locality in which it is. situate must 
4 necesilaie rei be fallacious and vill offend against 
a fundamental principle of rating lat. 

Now in mnetnorial until the 
cenactmcint of th tion for esting) Ach, 
1939 20 and 2 24), ealways were 

system", Buty ima 
mucl as that system has never been adopted for 
rating purposes in Bora, abel it has been abandoned 
fn Great Britain and Iretand in favour of the “whole 
undertaking.” or “profits basis” aystery, it is uinme- 
ceessary, and T do not pause 0 consider the princi- 
pple upon which the " parochial system ” of assessment, 
is based. 

In Burma, unlit the present assessinent wae made 
the “‘annval value” of the Burma Railways under 
taking for the purposes of municipal taxation was 
ascertained by applying what is commonty called "the 

terest on cost which 
a contractor might reasonably expect to obtain if he 
provicied the land aod buildings for the person ia 
‘occupation of the herc‘itament. in my opinion an 
assessinent based upon “the contractor's test" in the 
‘ease of a railway is open to grave objection ; it does 
not provide even an approximate estimate of the 
profitearning capacity of the particular heredianent 
lunder assessmest, and i might swell result in the 
aggregate of the males paid by Ue railway in the 
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several‘areas in which tho lios ws skins exoveding + 


the rates reasonably payable upon an assessment of 
the anna! value of the railway undectaking as a whole, 

In order to meet objections such as those 
in“ the contractor's test " system the " whole 
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oF * profits basis" principle of maces: 
ment was devised, wader which assessees who owned 
hereditaments in mvcral taxing areas, such as canals, 
gasworks, or weaterenrks, were assessed upon the 
basis of the profits camed by the whole undertaking. 


In Kingston Unio v. Metropolitan Water Boor 
(D, Lord Atkinson observed 

"The method followed fs the cae of waterworks whieh un 
theowgh and supply severst pucahes is appirently this The 
tateable vale of the whele uaderiaking i efimated by the 
‘mathed prencribed. a8 I sball yesenty show, in the Parcchint 
‘Acsenanent Act of 1859. Then from this wm, i eres to sec 
‘une the rteale wal ofthe portion ofthese works site t= = 
‘Sven. pareh, the rateable vaine ofthe tnictly productive 
Parochial portion of the hole wntertakinc & decucied. we 
Temaioder iy the acerained rateable wie ofthe ywoduetive works 
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these circumstances, in my opinion, the principal of, 
-encralia specsalibus non derogant applies, ait for this, 
Among other sufficient reasons, T hold that notwi 
standing the enactment of 5, 92 and the transfer 
of the undertaking: to Government, the assessment of 
the Burma Railways by local authorities continued to 
be regulated by ». 135 of the Indian Railways Act, 
and that +. 92 (1) docs not apply to. the buildings of 
‘the Burma Railways undertaking, 

Tt was also contended by Mr. Leach on behalf 
‘of the appellant that the proceedings ought to be 
remanded to the Chief Judge of the Small Cause 
Court for the rehearing of the issue whether 
per cent. on the capital value of land and 8 per 
ent. on the capital value of bu i 
Statement "Cis not an 
ment in respect of the indirectly productive portion 
‘of the undertaking, This, however, is a question 
‘of fact, and the decision of the learned Chief Judge 
of the Small Cause Court on this question of fact 
is not open to review under s. 91 (3). It is not 
disputed that the buildings and lands in question 
are liable to assessment, bat the learned advocate 
contended that the leamed Chief Judge did not, 
and did not purport, to base his decision upon any 
evidence or upon the meri. Ido not so read his ud, 
ment. There were materials before the learned 
Judge upon which bis finding could. have been’ based; 
and this Court has no jurisdiction to interfere with it. 

For these reasons the octer of the learned Chief 
Judge of the Small Cause Coutt is varied in the sense 
that I have indicated. There will be no order for 
costs in either Court. 

Mya Bu, J—I concur in the judgment of my 
Lord the Chief Justice. 
OncPO—Ho 3, HOR, 2.105300, 
































